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U.S. Customs Service 


Treasury Decision 


(T.D. 86-150) 


Recordation of Trade Name: “CHRISTIAN KIM, INC.” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of recordation. 


SUMMARY: On April 28, 1986, a notice of application for the rec- 
ordation under section 42 of the Act of July 5, 1946, as amended (15 
U.S.C. 1124), of the trade name “CHRISTIAN KIM, INC.” was pub- 
lished in the Federal Register (51 FR 15857). The notice advised 
that before final action was taken on the application, consideration 
would be given to any relevant data, views, or arguments submit- 
ted in opposition to the recordation and received not later than 
June 27, 1986. No responses were received in opposition to the 
notice. 

Accordingly, as provided in section 133.14, Customs Regulations 
(19 CFR 133.14), the name “CHRISTIAN KIM, INC.” is recorded as 
the trade name used by Christian Kim, Inc., a corporation orga- 
nized under the laws of the State of California, located at 124 East 
Olympic Boulevard, Los Angeles, California 90015. The trade name 
is used in connection with footwear, manufactured in Korea. 


DATE: August 7, 1986. 


FOR FURTHER INFORMATION CONTACT: Harriet Lane, Entry, 
Licensing and Restricted Merchandise Branch, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-5765). 


Dated: August 4, 1986. 
EDWARD T. ROSSE 
(For Director, Entry Procedures 
and Penalties Division). 


[Published in the Federal Register, August 7, 1986 (51 FR 28480)] 











U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 6, 1986. 
The following are decisions of the United States Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 
B. JAMES FRITz, 
Director, 
Regulations Control and Disclosure Law Division. 


(C.S.D. 86-17) 


This ruling holds that Customs bonds are to be interpreted in ac- 
cordance with applicable statutes and regulations and not in 
accordance with the doctrine pertaining to contracts of adhe- 
sion. The face amount of a Customs bond establishes the bond 
obligors’ limit of liability. This ruling further addresses the 
proper interpretation of a Customs bond and analyzes the pro- 
visions of a proprietor’s warehouse bond (19 U.S.C. 1555, 19 
U.S.C. 1623(a), 19 CFR 19.6, 19.12 and 144.39). 


July 9, 1985 
BON-1-CO:R:CD:D 
217910 R 

Issues: 1. Whether the obligation in a proprietor’s warehouse 
bond to get permission to withdraw merchandise before withdraw- 
ing merchandise or the obligation to put permits in the permit file 
folder is ambiguous? 

2. If language in a proprietor’s warehouse bond is ambiguous 
what rule of construction applies? 

3. Whether the face amount of a bond given by a warehouse pro- 
prietor is the bond obligors’ liability limit for a breach? 

Facts: Customs made 8 demands for liquidated damages totaling 
$418,379.60 against the bond of a proprietor of a Customs bonded 
warehouse. The bond was in the principal amount of $50,000. Cus- 
toms asserted the demands for unauthorized withdrawals of mer- 
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chandise from the warehouse for and failure to file permits in the 
proprietor’s warehouse folder. 


Law and Analysis: 

Is the bond language ambiguous? 

The first issue is whether the bond language in issue is ambigu- 
ous. The bond was published in appendix A to T.D. 82-204 (16 Cust. 
Bull. 575 (1982)). Paragraph 5(a) provides that the proprietor will 
before any removal insure that Customs has given either specific or 
blanket permission for the removal. Paragraph 3 contains agree- 
ments to record identification data of all packages and file a record 
in the permit file folder, to file within 2 business days after the 
event occurs all specific removals and blanket removals, and to 
maintain that permit file folder for Customs inspection. 

The bond was required under 19 U.S.C. 1555 and 19 U.S.C. 
1623(a). The latter statute confers authority to require a bond for 
the protection of the revenue or to assure compliance with any 
Customs Regulation. The requirements for withdrawal of merchan- 
dise are in 19 CFR 19.6 and 144.39. The recordkeeping require- 
ments for the proprietor of a Customs bonded warehouse are in 19 
CFR 19.12. With respect to permit file folders, the requirements are 
set in paragraph (a)(2) of that section. 

As required by the Administrative Procedure Act with respect to 
informal rulemaking, the bases for regulatory requirements were 
discussed. In T.D. 82-204 at 16 Cust. Bull. 540 with respect to with- 
drawal requirements: 


One commenter, citing language from the NPRM which indi- 
cated that the notice proposed to provide for release of goods 
directly to the warehouse proprietor by Customs officers at the 
customhouse, rather than at the warehouse, objected, because 
it believed it would be necessary to have ali withdrawals 
“signed off’ at the customhouse. 


Under section 19.6(a) a warehouse officer may release goods 
toa a only upon a permit signed by the district direc- 
tor. Since no warehouse officer will be present at the ware- 
house under the revised system, the permit of the district di- 
rector extends directly to the proprietor. The purpose of the 
permit is to assure the district incor that all duties and 
taxes are paid and all laws and regulations are complied with 
before the goods are removed from Customs custody in the 
warehouse. 


In the same document, at 16 Cust. Bull. 529-531, the recordkeep- 
ing requirements were discussed. At 16 Cust. Bull. 539 the underly- 
ing basis for those requirements was set forth: 


The new warehouse program will require intense audits of 
warehouse facilities on a random basis. To provide for the least 
disruption to the warehouse facility operation, audits will be 
coordinated with the warehouse proprietor. To assure Customs 
that warehouse operations are in accordance with regulatory 
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requirements, inspectional teams will make unannounced 
visits to all warehouse premises and perform spot check inven- 
tory counts and limited reviews of warehouse proprietor 
records. Although these reviews will not be as intense as an 
audit, they will provide Customs an opportunity to view ware- 
house proprietor compliance with the regulations. Any ques- 
tionable practices uncovered during an inspectional visit may 
be used by the Customs Regulatory Audit Division to initiate 
an audit of the warehouse proprietor. 


The discussion of the provisions and of the comments received 
provides a basis for judicial review in interpreting the regulations. 
In this respect, the discussion under supplementary information in 
the final rule document is akin to legislative history. Automotive 
Parts and Accessories Ass’n., Inc. v. Boyd, 407 F. 2d. 330, 338 (DC 
Cir. 1968). In that case at page 338, the court said: 


The paramount objective is to see whether the agency, given 
an essentially legislative task to perform, has carried it out in 
a manner calculated to negate the dangers of arbitrariness and 
irrationality in the formulation of rules for general application 
in the future. 


The reason for requiring a proprietor to insure that Customs has 
given permission for a removal before allowing the merchandise to 
be withdrawn is clearly stated in 19 CFR 19.6(b). That is, a district 
director must determine whether physical supervision of the with- 
drawal is desirable. By withdrawing before permission is given, a 
proprietor cuts off that function. It seems equally obvious that a 
system which is keyed to control by a random spot-check and audit 
procedure needs accurate, up-to-date records. Otherwise, random 
spot-checks will lack validity. The failure to have accurate, up-to- 
date records challenges the integrity of the entire concept of 
random spot-checks as a means of assuring Government control 
over warehoused goods. 

Depriving the Customs Service of an independent verification 
before withdrawal is as critical in a warehouse situation as it was 
in the case of U.S. v. Lockheed Petroleum Services, Fed. Cir. Appl. 
No. 82-35 (May 11, 1983). It is clear that the bond language merely 
repeats or paraphrases the regulatory language. 

Petitioner contends that the provision becomes effective only if 
approval is never given. In its petition dated April 2, 1985, at page 
2 and the one dated October 26, 1984, at page 14, petitioner con- 
ceeded that the merchandise was withdrawn before permission was 
given by Customs. Petitioner points to the word “due” in the provi- 
sion in support of its argument. Petitioner cites the case of Scutti 
Pontiac, Inc. v. Rund, 402 N.Y.S. 2d. 144, 92 Misc. 2d. 881 (1978) in 
support of its view. The issue in Scutti Pontiac was whether a con- 
tract existed. Here, in its petition dated October 26, 1984, petition- 
er, at page 6, states that the bond was signed by the petitioner-and 
does not challange the bond’s validity on those grounds. The case of 
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Connie’s Const. v. Fireman’s Fund Ins., 227 N.W. 2d. 207 (lowa 
1975) also cited by petitioner, involved an interpretation of the 
words “care, custody, or control” and “physical control” within the 
meaning of a construction insurance policy. The relevance of those 
words to the word “due” here is not clear. A liquidated damages 
provision similar to the one at issue was discussed by the court in 
Kreutz and Co. v. U.S., 20 C.C.P.A. 109, 118, T.D. 45752 (1932). It 
said that a bond provision which required an importer to export 
certain articles under Customs supervision or be liable under the 
bond for an amount equal to the invoice value of the goods togeth- 
er with the duty thereon did not contemplate the payment of duty 
as such. Instead, the reference to invoice value and duties was 
simply for the purpose of determining the penalty. Since the condi- 
tion would likely be breached without knowledge of Customs it 
could well be impossible to calculate the duties as of the time of 
withdrawal. The provision simply provides a measure, it does not 
seek the duties as such. In view of the foregoing, we conclude the 
language is not ambiguous. 


What rule of interpretation is appropriate with respect to a Cus- 
toms bond provision? 

The second issue is what interpretive rules apply to Customs 
bond language. The petitioner contends that ambiguous language 
in a Customs bond should be construed against the Customs Serv- 
ice based on the doctrine of contracts of adhesion. Petitioner also 
contends that if the bond is to be interpreted in light of the statute, 
the statutory purpose was satisfied by the payment of duty and 
that the breach was de minimis. 

Although we have concluded that the language is not ambiguous, 
we believe it will be useful to address the points raised by the peti- 
tioner in this issue. 

The petitioner cites several cases in support of its contention 
that a Customs bond is a contract of adhesion. None of those cases 
are persuasive. None of those cases involved a bond required by a 
Government agency pursuant to statutory authority. A contract of 
adhesion has been defined as a standardized contract form offered 
to consumers of goods and services under such conditions that a 
consumer cannot obtain the desired product or service except by 
acquiesing in a form contract. Blacks Law Dictionary, 4th Ed. 
(1968). The doctrine was developed on grounds of public policy. 
Steven v. Fidelity and Casualty Co. of New York, 27 Cal. Rptr. 172, 
185, 337 P. 2d. 284 (1962); Neal v. State Farm Ins. Co., 10 Cal. Rptr. 
781, 784 (1961); and C and J Fert. Inc. v. Allied Mutual Ins., Co., 
227 N.W. 2d. 169. (Sup. Ct. Iowa, 1975). 

The first case cited by the petitioner is Almers v. S.C. Nat. Bank 
of Charleston, 217 S.E. 2d. 135 (1975). The contract in issue involved 
a noncompetition provision. The court refused to enforce it because 
it found that the provision was contrary to the public interest. In 
the second case, Steven v. Fidelity and Casualty Co. of New York, 
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supra, an insurance company tried to avoid paying the beneficiary 
of the deceased insured by claiming that the use of nonscheduled 
air carriers was an excluded risk. The court refused to enforce the 
provision because there was an absence of plain and clear notifica- 
tion to the public of the exclusion when the company sold its policy 
by vending machines. Compare that salient fact in Steven with the 
informal rulemaking procedure required in publishing the Customs 
bond and regulations here. In Neal v. State Farm Ins. Co., supra, 
the court found that a careful analysis of an employment contract 
failed to reveal any ambiguity and enforced the provision. In view 
of the result, it is unclear what support is given to the petitioner’s 
contention by the Neal decision. In C and J Fert. Inc. v. Allied 
Mutual Ins. Co., supra, the contract provision in issue defined bur- 
glary to mean that the exterior of the protected building had to be 
damaged, regardless of the interior’s condition, before the insur- 
ance would apply. The court held that the only legitimate purpose 
of the provision was to prevent “inside jobs.” The court found no 
evidence of an “inside job” because the interior doors were dam- 
aged to complete the theft. The court’s reasoning at page 174 in the 
C and J Fert. case clearly demonstrates why a Customs bond, 
which is required pursuant to a statute, is not a contract of adhe- 
sion. 


The concept that persons must obey public laws enacted by 
their own representatives does not affect a fundamental sense 


of justice: an inherent element of assent pervades the process. 

But the inevitable result of enforcing all provisions of the ad- 
hesion contract, frequently, as here, delivered subsequent to 
the transaction and containing provisions never assented to, 
would be an abdication of judicial responsibility in the face of 


basic unfairness and a recognition that persons rights shall be 
controlled by private lawmakers without the consent, express 
or implied, of those affected. 


The next case cited is Ferguson v. Phoenix Assurance Co. of N.Y., 
370 P. 2d. 379, 189 Kan. 459 (1962). This case also involved a bur- 
glary insurance policy provision substantially the same as the one 
involved in the C and J Fert. Inc. case, supra, with much the same 
result and reasoning by the court. The next case cited, USAchem, 
Inc. v. Goldstein, 512 F. 2d. 163 (2nd Cir. 1975), involved a covenant 
not to compete. That is, the same type of contract that was in- 
volved in the Almers v. S.C. Nai. Bank of Charleston case, supra. 
There the court found that New York cases show an unsympathet- 
ic view of postemployment restrictions because such provisions 
tended to obstruct the public policy in favor of fair and open com- 
petition. In distinction to such contracts, a bond required by a Fed- 
eral agency, pursuant to statute, is itself an expression of public 
policy because the public policy of a government is to be found in 
its statutes and when they have not directly spoken, then in the 
decisions of the courts and the constant practice of the government 
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officials. Simmons v. U.S., 120 F. Supp. 641, 648 (M.D. Pa. 1954). 
The final cases cited on this point by the petitioner are the trial 
and appellate decisions in United Equities Co. v. First Nat. City 
Bank, 374 N.Y.S. 2d. 937 (1975) rev’d. 383 N.Y.S. 2d. 6 (1976). The 
United Equities case concerned a contract for the future purchase 
of foreign currency. At page 19 of the petition dated October 26, 
1984, certain language purportedly from one of the cases is quoted. 
It is unclear which decision is meant to be quoted. However, the 
quoted passage does not appear in either decision. In any event, the 
appellate decision held that the trial court erred in applying the 
rule of construction that the petitioner here urges. At 383 N.Y‘S. 
2d. 12 the appellate court said: 


It is true that the paragraph ae on to say that the “time of 
delivery shall be automatically extended” etc. and that the 
contract was drawn by the defendant and thus according to ac- 
cepted canons of construction is to be construed most strictly 
against the party drawing it. But the realities of the situation 
should not be sacrificed on the altar of a canon of construction. 


In the United Equities case the plaintiff contended that it could use 
the contract’s extension provision to its own benefit. The appellate 
court held that the provision was for the benefit of the defendant 
and, regardless of a canon of construction, it only applied if the de- 
fendant lost control over the transaction. Since the appellate court 
found that the defendant did not lose control over the transaction, 
the appellate court refused to give effect to the extension provision. 
In short, the appellate court, unlike the petitioner here, held that 
blind application of a canon of construction was improper. 

In summary, none of the cases on which the petitioner relies 
holds that a Federal Government bond is a contract of adhesion. 
None of the cases holds that a canon of construction is to be ap- 
plied regardless of the facts. On the contrary, each of the cited 
cases show that the respective courts were more concerned with 
the actual facts than with a rule of construction. It is clear that the 
cited cases show that the rule of construction, when appropriately 
applied, is based on the grounds of public policy. For these reasons, 
the cited cases fail to demonstrate that a performance bond re- 
quired by a Federal agency pursuant to a statute is against public 
policy and is a contract of adhesion. 

The petitioner asserts that the subsequent payment of duty by 
the petitioner cures the breach and therefore satisfies the statutory 
purpose. The petitioner also asserts that the breach was a harmless 
error and was de minimis. The obligation to pay duty is independ- 
ent of the obligation to obtain permission to withdraw warehoused 
merchandise before withdrawing that merchandise and is inde- 
pendent of the obligation to properly keep records of the ware- 
housed merchandise. As has already been pointed out, paragraph 
5(a) of the bond concerns compliance with withdrawal procedures 
and paragraph 3 of the bond concerns recordkeeping requirements. 
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Paragraph 1 of the bond contains the agreement of a warehouse 
proprietor to indemnify the Government against loss. To hold that 
three separate bond paragraphs cover only one situation simply ig- 
nores the plain language of those paragraphs. When the petitioner 
withdrew the merchandise before it had permission to do so, the 
breach was complete. Subsequent payment of the duty does not 
cure the breach. The best answer to the petitioner’s assertion of a 
so-called cure is found in another case cited by the petitioner, 
Coughlin v. Blair, 262 P. 2d. 305 (Sup. Ct., Cal., 1953). That case 
involved a realty sales contract. The defendant had contracted to 
perform certain work, such as building roads and utilities. The 
work was not performed and the plaintiff sued. After the suit was 
filed the defendant performed some of the work. The defendant 
argued that it should receive credit for any work that it performed 
after the suit was filed. At 262 P. 2d. 314 the court said: 


Subsequent work to that end would not be performance of a 
contract then existent but would be entirely voluntary. If 
prompted by defendants’ self interest in the sale of other lots, 
such gratuitous benefit, wholly speculative on the record, 
would not constitute unjust enrichment to plaintiffs. Parties 
who have breached a contract cannot force performance on the 
injured parties. 


Paying the duty simply has no bearing on the obligation to obtain 
permission before withdrawing any warehoused merchandise or the 
obligation to comply with the regulations on recordkeeping; paying 
the duty does not cure either breach. 

With respect to the contention that failure to comply with the 
regulatory procedures on withdrawals and recordkeeping are harm- 
less clerical errors and de minimis, it should be observed that both 
breaches strike at the very heart of the random sample inventory 
and audit concept. Because of their importance to the functioning 
of the new warehouse system, they were expressly provided for in 
the regulations and in the bond. 

A Customs bond is properly construed in accordance with the 
statute and regulations. 12 Am Jur. 2d., Bonds, sections 2 and 26; 
Williston On Contracts, section 625, page 835 (3rd Ed. 1972); Sim- 
mons v. U.S., 120 F. Supp. 641, 646 (M.D. Pa. 1954); Heifner v. So- 
derstrom, 134 F. Supp. 174, 180 (M.D. Iowa, 1955); U.S. v. De Visser, 
10 F. 642, 648 (S.D. N.Y. 1882); U.S. v. Dieckerhoff, 202 U.S. 303, 
309-310 (1905); Eagle Indemnity Co. v. U.S., 22 F. 2d. 388, 391 (4th. 
Cir. 1927), cert. den. 276 U.S. 624; Kreutz and Co. v. U.S., 20 CCPA 
109, 118, T.D. 45752 (1932); U.S. v. Anchor Warehouses, Inc., 92 F. 
2d. 57, 58 (2nd Cir. 1937), cert. den. 302 U.S. 755; U.S. v. Gissel, 353 
F. Supp. 768, T.D. 73-86 (1973) aff'd. 493 F. 2d. 27 (5th. Cir. 1974), 
cert. den. 419 U.S. 1012; and U.S. v. St. Paul-Mercury Indemnity 
Co., 194 F. 2d. 68 (8rd Cir. 1952). 

The petitioner argues that the law of California governs the 
amount of damages and cites the Coughlin v. Blair case, supra. 
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That case dealt with damages measured by the value of realty if 
the defendants had performed compared with the value of the 
realty without performance. It is clear from the opinion that the 
dispute did not involve a liquidated damages provision as does the 
Customs bond here. Further, since this is a Federal bond exacted 
pursuant to a Federal statute it is unclear whether a state decision 
is applicable. 

In the case of Simmons v. U.S., supra, the court, speaking of a 
National Service Life Insurance policy, said at page 646: 


The validity and construction of such policies and their conse- 
quences on the rights and obligations of the parties present 
questions of federal law and are not controlled by the law of 
any state. Clearfield Trust Co. v. United States, 318 U.S. 363, 
366, 63 S. Ct. 573, 87 L.Ed. 838; United States v. Allegheny 
County, 1944, 322 U.S. 174, 183, 64 S. Ct. 908, 88 L.Ed 1209; 
Woodward v. United States, 8 Cir. 167 F. 2d. 774, at pages 778- 
779; Pack v. United States, 9 Cir., 1949, 176 F. 2d. 770, at page 
771. Similarly the interpretation of words used therein is a fed- 
eral question, N.L.R.B. v. Hearst Publications, Inc., 322 US. 
111, 64 S.Ct. 851, 88 L. Ed. 1170, not to be determined by local 
law unless a particular statute is construed so as to have the 
meaning of a particular term depend upon applicable state 
law. Lembcke v. United States, 2 Cir., 1950, 181 F. 2d. 703, at 
page 706. 

Speaking of the Nationa! Service Life Insurance Act, the Su- 
preme Court stated: “* * * the statute is an expression of leg- 
islative intent rather than the embodiment of an agreement 
between Congress and the insured person. Only the intent of 
Congress, which in this case is the insurer, need be ascertained 
to fix the meaning of the statutory terms; the layman under- 
standing of the policy holder does not have the relevance here 
that it has in the construction of a commercial contract.” 
United States v. Zazove, supra, 334 U.S. at page 611, 68 S.Ct. at 
page 1288. 


In Williston supra it is stated that: 


Although it is said that contracts of sureties furnishing bonds 
of various types for government construction projects are to be 
interpreted as are other contracts, it is noteworthy that they 
are read in conjunction with certain federal statutes. These 
statutes, it has frequently been declared, are to be construed in 
favor of their intended beneficiaries, namely, those parties fur- 
nishing material or labor on these government projects. 


If insurance policies for individual servicemen and government 
construction bonds to benefit subcontractors and materialmen are 
to be interpreted in conjunction with the applicable statutes and 
regulations, how can it be argued that bond provisions which were 
taken to enforce regulations are subject to state law? If that is the 
case, then interpretation of the bond could result in the same lan- 
guage being construed 50 different ways. As was said by the court 
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in the case of U.S. v. St. Paul-Mercury Indemnity Co., 194 F. 2d. 68 
(8rd Cir. 1952) at page 71: 


Such a course of dealing, fantastically impractical and without 
justification, could hardly be ascribed to the realistic customs 
and = collecting branch of the Treasury Department con- 
cerned. 


The citation of Coke v. Shanks, 291, S.W. 362 (Ky, 1927) by the peti- 
tioner with respect to the Government’s interest being moot is like- 
wise unpersuasive. There, the plaintiff sued to enjoin certain acts 
and to prevent future acts. The plaintiff did not ask the court to 
preserve status quo. During the pendency of the suit, the acts 
sought to be enjoined were completed. The court simply declined to 
decide the case. Here, the breaches were complete when done, and 
since the demands for liquidated damages have not been satisfied, 
this situation is not moot. 

As a corollary to its contention that the damages suffered by the 
Government were harmless or slight, the petitioner contends that 
the amount of liquidated damages should be slight or nonexistent 
otherwise they should be construed as penalties. It asserts that the 
sole Government interest is the collection of duty. Numerous cases 
are cited by the petitioner on this point, however, those cases are 
not persuasive. 

The petitioner cites various cases in support of the proposition 
that liquidated damages are to compensate an injured party rather 
than to penalize the other party. In Keeble v. Keeble, 5 So. 149, 85 
Ala. 552 (1888), the contract provided that the employee was not to 
become intoxicated and to diligently perform his duties as business 
manager of the defendant’s sole proprietorship or pay $1,000 as liq- 
uidated damages. The employee became drunk, abused customers, 
and otherwise deported himself in such a manner as to injure the 
business. The employee contended that inasmuch as the breach 
could have occurred with no actual damages, the court should con- 
strue the provision as a penalty and not liquidated damages. That 
the court refused to do. The court said that it is competent for the 
parties to stipulate liquidated damages for the breach of an agree- 
ment for the very reason that such damages are uncertain, fluctu- 
ating, and incapable of easy ascertainment. The warehouse propri- 
etor’s bond provision here is similar to the contract in Keeble v. 
Keeble, supra. By moving the merchandise without permission, and 
by failing to have up-to-date records, the proprietor deprived Cus- 
toms of the ability to supervise the withdrawal and challenged the 
integrity of the spot check and audit control system. As in the 
Keeble case, supra, the damage may be slight or it could be great. 
In any event, it is not easily ascertainable. If anything, the reason- 
ing and decision in the Keeble case, supra, supports the Govern- 
ment’s position and not the petitioner’s. In Eakin v. Scott, 7 S.W. 
777, 70 Tex. 442 (1888), the next case cited by petitioner, the case 
involved the sale of cattle. The sales contract provided that the 
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first installment of $8,000 on a total sales price of $50,000 was to 
serve as a forfeiture if the buyer failed to complete the transaction. 
The court noted that even though the damages for breach of a sales 
contract are easily ascertainable under the rules of law, the parties 
could choose to substitute liquidated damages as the sole conse- 
quence of a breach. Under that contract the buyer could limit his 
damages for failure to complete the sale to $8,000 rather than to be 
liable for provable actual damages. Again, it is not obvious how 
this decision offers support to the petitioner. In Christianson v. 
Haugland, 203 N.W. 433 (Sup. Ct. Minn. 1925), the court held that 
a bond provision which fixed the amount to be paid as liquidated 
damages in lieu of transferring land by a Specified time was com- 
pensation and not a penalty. In Davidow v. Wadsworth, 178 N.W. 
776 (Supp. Ct. Mich. 1920), the provision involving liquidated dam- 
ages was in a statute and not in a contract. That alone distin- 
guishes that case from the present case. The case concerned the 
constitutionality of the statute rather than an interpretation of a 
contractual provision. In view of the holding that the statute was 
unreasonable class legislation, it is unclear how that decision sup- 
ports the petitioner here unless it is now challanging the constitu- 
tionality of 19 U.S.C. 1555, 1557, or 1623. In Forsythe v. Central 
Foundary, 193 So. 706 (Sup. Ct. Ala. 1940) the issue was whether an 
Alabama court could entertain a lawsuit under a federal statute, 
namely the Fair Labor Standards Act of 1938. The statutory provi- 
sion involved in the case provided an employee with a right to liq- 
uidated damages if the employer violated the statutory provisions 
that set the amount for compensation and weekly work hours. The 
employer argued that the liquidated damages provision was a pen- 
alty, and that 28 U.S.C. 371 gave exclusive jurisdiction to United 
States courts for penalties and forfeitures incurred under the laws 
of the United States. The court rejected that argument. It found 
that the jurisdictional language of the statute was broad enough to 
confer concurrent jurisdiction on a state court. It reasoned that the 
provision was not a penalty because elsewhere in the Act, there 
were express provisions for penalties and that Congress must have 
known of the distinction. The case concerns a court’s jurisdiction 
rather than an analysis of a liquidated damages provision. In 
Shields v. Early, 95 So. 839 (Sup. Ct. Miss. 1923) the issue was 
whether a down payment on a land purchase contract that was to 
be forfeited if the buyer failed to perform was a penalty. The court 
first noted that an interpretation of such a provision is to be decid- 
ed on the terms and circumstances at the time the contract was 
made and not as of the time of breach. The court concluded that 
the damages resulting from a breach of the contract were so uncer- 
tain and difficult of computation that the parties must have intend- 
ed the provision as compensation rather that as a penalty. How 
that case helps the petitioner is inexplicable. As in Shields v. 
Early, when the bond in this case was executed, goods withdrawn 
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without permission could have resulted in grave damage or little 
damage to the Government. For example, how can the damage be 
calculated if the breach occurred with quota goods? It seems obvi- 
ous that the withdrawal without approval of goods subject to a 
quota damages the Government even if the duty is paid because 
the policy underlying the quota has been frustrated. But can such 
damage be quantified to any greater extent than the breach of a 
land purchase agreement as in Shields v. Early? 

In City of Rye v. Public Service Mutual Ins. Co., 358 N.Y.S. 2d. 
391, 34 N.Y. 2d. 470 (1974), the court found that the City lacked 
statutory authority to demand a penal bond. Unlike the City of 
Rye, the U.S. Customs Service has authority to require bonds 
under 19 U.S.C. 1623. The court found the damages alleged by the 
City were insufficient to support the bond. The basic issue in the 
City of Rye case was stated by the court at 358 N.Y.S. 2d. 394: 


Whether, and under what circumstances, the drastic remedy of 
penal bonds may be exacted is a matter best left to legislated 
authority, standards, and limitations. 


The case is primarily concerned with municipal authority. That 
issue simply does not exist here because Congress has conferred on 
the Customs Service the authority to enact bonds under 19 U.S.C. 
1623. In Dean Vincent, Inc. v. McDonough, 574 P. 2d. 1096, (Sup. Ct. 
Ore. 1978), the appellate court merely held that there was suffi- 
cient evidence to support the jury’s findings that the defendants 
withdrew from the real estate broker’s listing contract the next 
day before any expenses were incurred by the real estate broker 
and that under those findings, the contract provision for liquidated 
damages would have been grossly disproportionate. Further, the 
case involved a burden of proof issue. At the time of trial the rule 
in Oregon was that a plaintiff had to prove a contract provision for 
liquidated damages was not invalid. As such, the case does little to 
advance the petitioner’s contention. 

Stephen v. Melson, 426 F. Supp. 1022 (Del. 1977), like the Forsythe 
v. Central Foundary case, is concerned with a court’s jurisdiction. It 
does not involve a contract that contains a liquidated damages pro- 
vision. The court held that it lacked jurisdiction because the 
$10,000 diversity limit could not be met. It found that under Dela- 
ware law exemplary damages are not available for breach of con- 
tract. But this case does not involve exemplary damages; it involves 
a contractual provision for liquidated damages. As such, the Ste- 
phen v. Melson case appears to have little relevance to the present 
case. 

There are cases which involve Customs bonds that were not dis- 
cussed by the petitioner’s counsel. In U.S. v. Dickerhoff, 202 U.S. 
302 (1906), the Supreme Court dealt with a Customs bond provision 
that required the return of a conditionally released package un- 
opened. A package ordered to be redelivered was not returned: The 
importer argued that in many cases, unless the Government was 
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required to prove actual damages, enforcement of the bond provi- 
sion would work a serious hardship. That argument is not unlike 
the petitioner’s. The court held that such a consideration should 
not overcome the purpose of the statute and the terms of the bond 
given to the Government. In Eagle Indemnity Co. v. U.S., 22 F. 2d, 
388 (4th Cir. 1927) cert. den. 276 U.S. 624, the court held the Gov- 
ernment was entitled to collect the full amount of the bond, which 
had required the obligors to furnish a landing certificate to Cus- 
toms, on proof that the obligors failed to provide that landing cer- 
tificate. In the case of U.S. v. Anchor Warehouses, Inc., 92 F. 2d. 57 
(2nd. Cir. 1987), cert. den. 302 U.S. 755, the court held that the 
United States was entitled to collect an amount equal to the full 
duty due on merchandise surreptitiously removed from a ware- 
house under the warehouse proprietor’s bond even though the im- 
porter had given a bond which guaranteed the payment of duty. 
The loss which the proprietor’s bond was held liable for compensa- 
tion was the loss of the lien on the goods rather than the duty 
itself. In the case of U.S. v. Atkinson, 575 F. Supp. 791 (C.1L.T., 1983) 
aff'd. 748 F. 2d. 659 (Fed. Cir. Appeal Nos. 84-808/852, 1984), the 
ceurt held that the failure to redeliver certain automobiles to Cus- 
toms made the bond obligors liable for liquidated damages under 
the bond. 

In summary, a Customs bond is to be interpreted in accordance 
with the applicable statute and regulations. In this instance the 
statute, 19 U.S.C. 1623, authorizes the Customs Service to demand 
a bond to enforce compliance with Customs laws and regulations. 
The applicable regulations, 19 CFR 19.6, 19.12 and 144.39, were se- 
cured by the bond provisions in issue. There is no question that the 
provisions were breached. The cases cited by the petitioner in sup- 
port of its contentions do not purport to interpret Federal bonds 
and did not involve the bond language in issue. They are not per- 
suasive. 


Does the face amount of a bond set the bond obligors’ bond liabil- 
ity? 

The final argument is that the face amount of the bond sets the 
limit of liability for the bond obligors under the bond. To the 
extent that delay in payment is not a factor, we agree. See U.S. v. 
Atkinson, 575 F. Supp. 791 (C.LT., 1983) aff'd. 748 F. 2d. 659 (Fed. 
Cir. Appl. Nos. 84-808/852, 1984); U.S. v. Anchor Warehouses, 92 F. 
2d. 57 (2nd Cir. 1937) cert. den. 302 U.S. 755, 58 S. Ct. 282; 12 Am. 
Jur. 2d., Bonds, sections 28, 45, and 46; and Wisner, “Liability In 
Excess of the Contract Bond Penalty,” 43 Ins. Counsel Journal 105 
(October, 1976). A good illustration of the acknowledgement of this 
general rule by the Customs Service is found in the case of U.S. v. 
Gissel, 353 F. Supp. 768 (S.D. Tex, 1973) T.D. 73-86, aff'd. 493 F. 2d. 
27 (1974), cert. den. 419 U.S. 1012, 95 S. Ct. 332. There, two bonds, 
each with a face amount of $10,000 were involved. One bond was 
obligated on a vessel entry in which duties on foreign vessel repairs 
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were liquidated at $14,216.96. The other bond was obligated on a 
second vessel entry in which duties on foreign vessel repairs were 
liquidated at $57,674.26. The Government there contended that the 
bond obligors were liable for the payment of the foreign vessel 
repair entry duties up to the $10,000 limit of each bond. See the 
lower court’s discussion in T.D. 73-86 at 7 Cust. Bull. pages 210- 
212. 

Accordingly, the contractual liability of the bond obligors is lim- 
ited to $50,000, the face amount of the bond. 

Holdings: 1. The bond language which secures the requirement 
to get permission for withdrawal before withdrawal and the re- 
quirement to file permits in the permit file folder, is not ambigu- 
ous. 

2. Customs bonds are to be construed in accordance with the ap- 
plicable statute and regulation and not in accordance with the doc- 
trine pertaining to contracts of adhesion. A breach which goes to 
the substance of a proprietor’s obligation is not harmless or de min- 
imis. 

3. The face amount of a Customs bond generally forms the bond 
obligors’ limit of liability. 


(C.S.D. 86-18) 


This ruling holds that calligraphy, an art form using hand-letter- 
ing, is considered to be pictorial rather than literary material 
for purposes of determining if the “manufacturing clause” of 
the Copyright Revision Act of 1976 (17 U.S.C. 601) applies. 


February 24, 1986 
Refer to CPR-1 CO:R:E:E 
729356 SO 


Mr. Mark D. TAyYLor, 
Tyndale House Publishers, 336 Gundersen Drive, Box 80, Wheaton, 
Illinois 60189. 


Dear Mr. Taytor: This is in response to your letter of February 
13, 1986, concerning the publication of an art book entitled DOOR- 
POSTS. The book will be made up of Bible passages rendered in 
calligraphy, an art form using hand-lettering. The book will consist 
preponderantly of this artwork. The Bible passages are from THE 
LIVING BIBLE, a modern translation of the Bible which is protect- 
ed by U.S. copyright. You believe that the pages done in calligra- 
phy should be considered to be pictorial or graphic rather than as 
literary material for purposes of determining if the “manufactur- 
ing clause” of the Copyright Law applies. You submitted several 
sample pages of calligraphy and asked if the book would be subject 
to the manufacturing restrictions if imported bearing the notice of 
copyright. 


159-256 0 - 86 - 2 
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In general, the “manufacturing clause” of the Copyright Revision 
Act of 1976 (17 U.S.C. 601) prohibits the importation and public dis- 
tribution in the United States of a work authored by a U.S. Nation- 
al or domiciliary consisting preponderantly of nondramatic literary 
material that is in the English language and protected by copy- 
right, unless the portions consisting of such material have been 
manufactured in the United States or Canada. However, the manu- 
facturing restrictions would not extend to dramatic, musical, picto- 
rial, or graphic works; foreign-language works; or public domain 
material. In cases such as this, where the work consists partially of 
text and partially of calligraphy, the test is whether the work, 
taken as a whole, consists, “Preponderantly of nondramatic liter- 
ary material that is in the English language.” 

The legislative history of the Copyright Revision Act of 1976 indi- 
cates that the manufacturing requirements of the law would apply 
if the English language nondramatic literary text exceeds the pic- 
torial or other exempt material in importance. However, as you 
may know, the test that Customs officers use to determine if an im- 
ported work is “preponderantly” nondramatic literary material 
subject to the manufacturing requirement is found in Stonehill 
Communications, Inc. v. John Martuge, New York Area Director of 
United States Customs Service, 512 F. Supp. 349 (S.D.N.Y. 1981). 
That decision states that the test according to the legislative histo- 
ry, is a mechanical one. You measure the surface area of the text 
and pictures (or other exempt material), exclusive of margins, re- 
spectively. If there are more square inches of text than pictures, 
the book is “preponderantly” text and is subject to the manufactur- 
ing restrictions. Otherwise, it is not. 

We would agree that the pages of calligraphy which you submit- 
ted constitute artwork, so that these pages would be considered pic- 
torial rather than literary material for puxposes of determining if 
the manufacturing restrictions apply. When you are ready to enter 
the book into the United States, we suggest that you provide Cus- 
toms officers at the port(s) of entry with an exact measurement of 
the text and pictorial parts, following the guidelines set forth in 
the Stonehill decision. Assuming the measurements follow the 
Stonehill guidelines and confirm your statement that the book con- 
sists preponderantly of this artwork (calligraphy), the book would 
be found to be “preponderantly” pictorial and not subject to the 
import restrictions of the “manufacturing clause.’”’ Accordingly, you 
would be able to import an unlimited number of copies, bearing the 
notice of copyright, without restriction. 
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This ruling holds that orange juice processors may, in order to 
comply with the requirements set forth in C.S.D. 85-47, list 
only their major suppliers of foreign concentrate; specifying do- 
mestic as well as foreign origin concentrate. The top lid of the 
container may be lithographed with an appropriate designation 
of country of origin even though the identification of the 
United States distributor is located on another surface of the 
container (19 CFR 134.46). 


March 19, 1986 
Refer to MAR-3 CO:R:E:E 
729410 LR 
LAUREN R. Howargp, Esq., 
Collier, Shannon, Rill & Scott, 1055 Thomas Jefferson Street, NW., 
Washington, D.C. 20007. 


Dear Ms. Howarp: This is in response to your letter dated 
March 11, 1986, on behalf of the National Juice Products Associa- 
tion, requesting a definitive statement of Customs position on sev- 
eral issues relating to compliance with C.S.D. 85-47, the ruling that 
orange juice products which contain imported concentrate must be 
marked to indicate the country cf origin of that concentrate. The 
specific issues you raise will be addressed in turn. 


1. Is it permissible for U.S. orange juice processors to list 
only their major suppliers of foreign manufacturing concen- 
trate, so that processors will be able to adopt a standardized 
label format? 


You indicate in your letter that according to data from the U.S. 
Department of Commerce, a single foreign country—Brazil—has 
accounted for the overwhelming majority of U.S. imports of manu- 
facturing concentrate for each of the past six years. Between 1980 
and 1985, Brazil accounted for between 92.4 and 97.7 percent of 
U.S. imports of this commodity. The second largest source in each 
year has been Mexico, which has accounted for an average of 3.6 
percent of total imports in each year. Only in 1981 did a third 
country—Belize—account for more than one percent (i.e., 1.2 per- 
cent) of U.S. imports of manufaciuring concentrate. You note that 
while U.S. processors do import manufacturing concentrate from as 
many as 15 other foreign countries, in almost all cases, this is done 
only on a sporadic basis because of short-term supply consider- 
ations. 

In light of the above circumstances, we conclude that the disclo- 
sure of only the major foreign sources of the imported product will 
adequately inform the ultimate purchaser of the country of origin 
and would constitute compliance with C.S.D. 85-47. It should be 
noted that the Customs Service previously approved this method of 
marking in connection with repackaged honey where it was simi- 
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larly shown that most imports would likely be confined to a few 
major suppliers. See C.S.D. 84-44, October 14, 1983, as affirmed in 
C.S.D. 84-112, July 2, 1984. The “major supplier” rule applies for 
individual packers or processors; that is, processors or packers 
must indicate the major foreign sources of the imported concen- 
trate they use in their own manufacturing process, wheiner or not 
that foreign source is a major one for the United States generally. 


2. Is it permissible for orange juice processors using a blend 
of U.S. and foreign origin manufacturing concentrate to specify 
domestic, as well as foreign content? 


We have no objection to showing that the orange juice is a blend 
of domestic and imported concentrate, if that in fact is the case. An 
example of an acceptable designation is: “Contains a blend of Flori- 
da and Brazilian concentrate.” 


3. In the case of frozen concentrated orange juice and orange 
juice from concentrate sold in cans, is the marking obligation 
satisfied if processors lithograph the lids of the cans with an 
appropriate designation of origin, even though the identifica- 
tion, of the U.S. distributor is located on another surface of the 
can? 


You indicate that cans are widely used as a form of packaging 
for frozen concentrated orange juice and orange juice from concen- 
trate in the United States. These include composite cans (having a 
body composed of foil-lined cardboard) for frozen concentrate rang- 
ing from six ounces to 46 ounces in volume and all-metal cans be- 
tween six and 32 ounces in volume for packaging single-strength 
orange juice from concentrate. In both cases, however, both the 
bottom and top lids are metal, and can be permanently and legibly 
marked using the lithography process. 

In your opinion the mark placed on either lid of a can of frozen 
concentrate or the top lid of a can of orange juice from concentrate 
would be far more conspicuous than a mark placed in the text of a 
printed label. You also indicate that lithographing can ends would 
be a significantly less expensive method of marking for U.S. proces- 
sors, at least until existing inventories of labels are exhausted. 

Section 134.46 of the Customs Regulations (19 CFR 134.46) re- 
quires that the country of origin marking appear in close proximity 
to and in at least comparable size letters to any U.S. address on the 
product. The close proximity requirement has been interpreted to 
mean the same side or surface. The purpose of the regulation is to 
prevent any confusion as to the country of origin that may be 
caused as a result of the U.S. address. 

In this case, we find that the underlying purpose of section 
134.46 would be satisfied if the country of origin appears on the lid 
provided the following two conditions are met: 1) the marking ap- 
pears on the top of the can (i.e. the side that is to be opened by the 
consumer) and 2) the marking is legible and conspicuous and in at 
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least comparable size letters to the U.S. address. In our view, so 
long as these conditions are met, a marking on the top of the can 
will fully inform the consumer of the country of origin. Our ap- 
proval of this method of marking should allow for an earlier imple- 
mentation date of C.S.D. 85-47 and should facilitate future compli- 
ance when there is a change in a processor’s major suppliers of 
concentrate. Lithographing the top of the can is, however, optional 
and the country of origin may instead appear in a conspicuous lo- 
cation on the same side or surface as the U.S. address in accord- 
ance with the requirements of section 134.46. 

The procedures approved above are for the purpose of facilitating 
compliance with the marking statute. Customs may disallow their 
use if they are utilized for a deceptive purpose. 


(C.S.D. 86-20) 


This ruling holds, pursuant to 19 U.S.C. 1304(a) and 19 CFR 
134.46, that certain trade brochures marked “Printed in 
Canada” in tiny white letters oriented vertically and hidden in 
a grid pattern of thin white lines on the back page of the bro- 
chure are inconspicuous for country of origin marking pur- 
poses. 


March 31, 1986 
Refer to MAR-2-05 CO:R:E:E 
729398 SO 
Mr. THomas E. BLANCHARD, 
Acting DARC (Classification & Value), U.S. Customs Service, 55 
East Monroe Street, Chicago, Illinois 60603-5790. 
Re: Decision on Application for Further Review of Protest No. 
3801-5-002676 of October 24, 1985. 

The protest was filed by C.J. Tower & Sons of Buffalo on behalf 
of their client, Warner-Lambert Co., against the assessment of 
marking duties on a shipment of trade brochures printed in 
Canada. The Acting Assistant District Director (C&V) at Detroit, 
Michigan, did not consider the marking of country of origin to be 
conspicuous. The words “Printed in Canada” appear in tiny white 
letters oriented vertically along the right hand edge of the back 
page of the four page cardboard brochure, so that the words must 
be read from the bottom up. The tiny letters are hidden in a grid 
pattern of thin white lines which crisscross parts of every page of 
the brochure (except where the text or illustrations appear). Also 
appearing at the top of the same page in large black type against a 
plain grey background are the addresses in the United States and 
seven other countries of suppliers of the volumetric infusion pumps 
being promoted in the brochure. 

A marking notice (CF-4647) was issued in order to allow the im- 
porter to correctly mark the brochures. The importer stated that 
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the brochures had been distributed. Accordingly, additional mark- 
ing duties (10 percent) were assessed. You accepted the importer’s 
application for further review (CF-19) and submitted the matter to 
Customs Headquarters for decision. You concurred with the recom- 
mendation of the Acting Assistant District Director, that the pro- 
test should be denied and additional marking duties assessed for 
failure to mark. 

We are of the opinion that the inconspicuous marking of country 
of origin on the brochure fails to meet the requirements of section 
134.46 of the Customs Regulations, 19 CFR 1384.46 which states 
that, “In any case in which the words ‘U.S.,’ or ‘American,’ the let- 
ters ‘U.S.A.,’ any variation of such words or letters, or the name of 
any city or locality in the U.S., or the name of any foreign country 
or locality in which the article was manufactured or produced, 
appear on an imported article or its container, there shall appear, 
legibly and permanently, in close proximity to such words, letters 
or name and in at least a comparable size, the name of the country 
of origin preceded by ‘Made in,’ ‘Product of,’ or other words of simi- 
lar meaning.” 

The argument submitted by the importer in support of his pro- 
test is that the marking “Printed in Canada” is sufficiently con- 
spicuous and in close enough proximity to the importer’s name. 
The importer submitted a copy of a 1971 decision concerning books 
which holds that the marking of country of origin may appear in a 
location other than the title page, even though the title page bears 
the name and address of the importer, consignee, or publisher in 
the United States. We are of the opinion that this ruling is not on 
point because the imported article is not a book and the location of 
the country of origin marking on other than the title page is not at 
issue. The controversy in this case centers on whether the marking 
is in a conspicuous place (as required by 19 U.S.C. 1304(a) and 19 
CFR 134.46). Enclosed is a copy of a 1930 decision (T.D. 44370(18)) 
concerning boxes of safety matches on which the words “Made in 
Russia (U.S.S.R.)” were printed in an inconspicuous manner in 
black letters over slanting red and yellow lines, which is more on 
point. In that case, the additional marking duties (10 percent) were 
assessed pursuant to section 304(c) of the Tariff Act of 1930 (19 
U.S.C. 1304(c)). Accordingly, the protest should be denied and 
marking duties assessed. 

A copy of this decision may be furnished to all concerned parties. 
Your sample is returned herewith. 
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(C.S.D. 86-21) 


This ruling holds that unless a specific prior period is otherwise 
determined, liquidation of an entry constitutes the final deter- 
mination on the admissibility of merchandise imported into the 
United States. The end of a conditional release period, as dis- 
cussed in 19 CFR 113.62(d), refers to set time limitations estab- 
lished by regulation and does not refer to the liquidation of 
the entry. 


May 16, 1986 
Refer to BON-1-CO:R:CD:D 
218637 WR 


Issues: 1. When is the final determination made on the admissi- 
bility of imported merchandise with respect to the Customs bond 
obligations on redelivery, destruction, exportation, or any other 
performance that might be required to comply with the laws gov- 
erning admission into the United States? 

2. What is the time limit in section 113.62(d) of the Customs Reg- 
ulations for the Customs Service to demand redelivery of merchan- 
dise? 

Facts: No facts were presented. 

Law and Analysis: Apparently some confusion exists with re- 
spect to the proper Customs officer to decide questions with respect 
to bond matters. This should not be the case since Congress re- 
quired all Agencies to publish a list of the Agency employees from 
whom, and the methods whereby, the public may obtain informa- 
tion, make submittals or requests, or obtain decisions in accordance 
with 5 U.S.C. 552(a)(1)(A). Pursuant to that legislative requirement, 
the Commissioner of Customs published Customs Delegation Order 
No. 1 (Revision 1) as T.D. 69-126 (84 F.R. 8208). Under that order, 
as amended by T.D. 72-321 (87 F.R. 25060), the Director, Carriers, 
Drawback and Bonds Division, was made responsible for decisions 
relating to legal questions on bonds. The interpretation of the lan- 
guage in a customs bond is best characterized as a decision relating 
to a legal question on a bond. 

In the past some laws expressly provided that the issue of admis- 
sibility of merchandise was to be decided within a specific time in- 
terval from the date of entry. An example of this procedure was 
illustrated in the case of V.G. Nahrgang v. U.S., T.D. 47134 (Cust. 
Ct., 1934). In that case the court discussed the law and regulations 
of the Food and Drugs Act of June 30, 1906, as amended, as they 
related to the importation of food. Under section 11 of that Act, the 
Secretary of the Treasury was required to deliver samples of im- 
ported foods and drugs to the Secretary of Agriculture on the 
latter’s request and to notify the importer of that delivery. The im- 
porter had a statutory right. to appear before the Secretary of Agri- 
culture to give testimony on the issue of admissibility before a deci- 
sion to exclude was made. The section went on to provide that after 
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the hearing, if the Secretary of Agriculture determined the food to 
be adulterated or falsely labeled, the Secretary was to refuse ad- 
mission and notify the importer of that refusal. At that point the 
Secretary of the Treasury was to act to destroy any of the mer- 
chandise which was not exported by the importer. 

The regulations promulgated under section 11 of the Act re- 
quired Customs to show the Food and Drug Administration (FDA) 
all invoices on the imported food or drugs as soon as the importer 
made entry. The FDA officer was required either to stamp the in- 
voices “no sample desired” or to request samples. On the same day 
that samples were requested, Customs was required to notify the 
importer that samples were to be taken and that the rest of the 
shipment was to be held intact pending notice of the result of the 
inspection and analysis. If no violation was disclosed by the inspec- 
tion and analysis, the FDA officer was required to notify the im- 
porter of that fact in writing, with a copy to Customs. If the FDA 
officer tentatively determined that the shipment was in violation, a 
notice of the violation was to be sent to the importer to enable the 
importer to present evidence in opposition. One day after the hear- 
ing, if there was a finding of a violation, or if the importer failed to 
respond, the importer was to be notified of the refusal to admit. 

It can be seen that within a definite time period shortly after 
entry, the importer and its surety knew whether the bond condi- 
tion with respect to admissibility was satisfied. 

The situation is less clear when the legal basis for the prohibi- 
tion does not specify a definite time for the final determination of 
inadmissibility to the importer. A review of the relevant statutes 
suggests that the final determination on admissibility must occur 
before the entry is liquidated. 

The first import exclusion law, the Act of June 26, 1848, C. 70, 9 
Stat. 237, required all drugs, medicines, medicinal preparations, 
and chemical preparations used as medicine to be examined and 
appraised in reference to their quality, purity, and fitness for medi- 
cal purposes before being released from Customs custody. Under 
section 3 of that Act, the examiner was required to notify the im- 
porter of any adulteration or unfitness. Under section 4, the 
importer had a right to call for a reexamination to show that the 
examiner’s return was erroneous. If there was no request for reex- 
amination or if the report of the reexamination supported the ex- 
aminer’s finding, that decision to exclude became final. 

The Act of June 26, 1848 was codified into Rev. Stat., secs. 2933- 
2937. An illustration of this law’s operation is in T.D. 18223 (Bd. 
Gen. App. 1897). Article 325 of the Customs Regulations of 1857 re- 
quired the appraiser to make a special report to the collector if the 
appraiser found any article in the package that was prohibited by 
law from entry. Article 349 of those Regulations provided that if no 
appeal was taken by the importer the appraisement was finai and 
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conclusive. See also Articles 1241 and 1249 of the Customs Regula- 
tions of 1899. 

The change from that law to the current law had its genesis in a 
report to Congress by the Tariff Commission which suggested cer- 
tain changes to the Customs administrative laws. Report of the 
U.S. Tariff Commission Upon the Revision of the Customs Adminis- 
trative Laws (1918). At pages 116 through 119, the Commission sug- 
gested a proposed section 102 to replace the provisions in Rev. Stat. 
sections 2912, 2914, 2915, 2916, 2933, 2935, 2936, 2937, 2938, 2939, 
and 2942. The pertinent portion of suggested section 102 provided: 


No imported merchandise required by law or regulations made 
in pursuance thereof to be inspected, examined, or appraised, 
shall be delivered from Customs custody, except as otherwise 
provided in this act, until the same has been inspected, exam- 
ined or appraised and is reported by the appraiser to have 
been truly and correctly invoiced and found to comply with the 
requirements of the statutes of the United States. 


Suggested section 103 proposed to make the decision of the ap- 
praiser final on all parties unless a written appeal for reappraise- 
ment was made within 30 days by the collector or within 10 days 
after notice by the importer. All appeals were to be sent to the 
Board of General Appraisers for a hearing. The proposed section 
provided for further judicial proceedings. No action having been 
taken on the 1918 report, the procedure was brought again to the 
attention of Congress during the 1921 tariff hearings. Hearings on 
General Tariff Revision before the Committee on Ways and Means, 
66th Cong. 4163-4181 (February 15, 1921). 

The language suggested by the Tariff Commission was set forth 
as section 507 of H.R. 7456, 67th Cong., lst Sess. The Senate and 
House conferees on the bill made various clerical changes, includ- 
ing renumbering the section from 505 to 499. Conference Report, H. 
Rept. 1223, 67th Cong., 2d Sess., 52, 53 (1922) and Conference 
Report, H. Rept. 1207, 67th Cong., 2d Sess., 155 (1922). As section 
499, the relevant text of H.R. 7456, 67th Cong., 2d Sess. provided: 


Sec. 499. Examination of Merchandise. Imported merchandise 
required by law or regulations made in pursuance thereof to be 
inspected, examined, or appraised, shall not be delivered from 
Customs custody, except as otherwise provided in this Act, 
until it has been inspected, examined, or appraised and is re- 
ported by the appraiser to have been truly and correctly in- 
voiced and found to comply with the requirements of the law 
of the United States. 


That language was enacted in law as section 499 of the Tariff Act 
of 1922 (Act of September 21, 1922, 42 Stat. 965). The language was 
repeated as section 499 of the Tariff Act of 1930 (Act of June 17, 
1930, 46 Stat. 728). The Customs Administrative Act of 1938 (Act of 
June 25, 1938, 52 Stat. 1084) struck out the words “except as other- 
wise provided in this Act” and substituted the words “except under 
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such bond or other security as may be prescribed by the Secretary 
of the Treasury to assure compliance with all applicable laws, regu- 
lations, and instructions which the Secretary of the Treasury or 
the Customs Service is authorized to enforce.” The change in lan- 
guage was initiated by the Customs Service and was explained by 
Mr. Clinton M. Hester, Assistant General Counsel, Treasury De- 
partment, at the Hearings before the Committee on Ways and 
Means on H.R. 6738, 75th Cong., 1st Sess., 39, 85, and 86 (May 24, 
1937): 


In the 1922 Tariff Act there was a provision, section 486, which 
authorized the immediate release from Customs custody of the 
portions of shipments not required for examination. 

In the 1930 Act this special provision was repealed. 

The purpose of this proposed amendment is to reinstate that 
special provision of the act of 1922, and thus provide expressly 
for requiring a bond to assure compliance with all laws and 
regulations applicable to the goods released before examination 
of the retained packages. 


An analysis of the proposed Customs Administration Bill that ap- 
pears to have been prepared by the Customs Service more com- 
pletely explained the change in the following manner: 


Section 13. Section 499 of the Tariff Act of 1930 (U.S.C. 1934 
ed., title 19, sec. 1499) prohibits the release of any merchan- 
dise required to be inspected, examined, or appraised until it 
has been inspected, examined, or appraised “except as other- 


wise provided in this Act.” The phrase “except as otherwise 
provided in this Act” has reference to section 632 of the Act 
(U.S.C. 1934 ed., title 19, sec. 1623). Section 436 of the Tariff 
Act of 1922 (42 Stat. 962) which was repealed by the Act of 
1930, specifically authorized the release of imported merchan- 
dise under bond conditioned upon compliance with all laws and 
regulations applicable to the importation of merchandise. Sec- 
tion 623 of the Act of 1930, which was intended to supersede 
section 436 of the Act of 1922, authorizes the Secretary, among 
other things, to exact such bonds as he may deem necessary 
under certain conditions, but this authority is limited by its 
terms to bonds for the protection of revenue and to assure com- 
pliance with the customs laws and regulations. In view of this 
limitation the Secretary’s authority in some cases to release 
merchandise under bond when no customs question is involved 
is questionable. 

It is thereof believed to be desirable that the Secretary have 
express statutory authority to release merchandise not re- 
quired for inspection, examination, or appraisement upon the 
filing of a bond to assure compliance with all laws and regula- 
tions governing the admission of the merchandise into the 
commerce of the United States. The proposed amendment is 
designed to accomplish this purpose. 


The language was incorporated into section 13 of H.R. 8099, 75th 
Cong., lst Sess. H. Rept. 1429, 75th Cong., 1st Sess., 1, 4 (1937). Sec- 
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tion 13 of that bill was redesignated as section 14 but the language 
was not changed. S. Rept. 1465, 75th Cong., 3d Sess., 9 (1938) and 
H.R. 8099, 75th Cong., 3d Sess. 

Under Treasury Department Order No. 165-17, T.D. 56464 (1965), 
the office of appraiser of merchandise was abolished. Section 301 of 
the Customs Court Act of 1970 (Act of June 2, 1970, Pub. L. 91-271, 
84 Stat. 289) in recognition of that change, amended section 499 of 
the Tariff Act of 1930, as amended, by changing the word “apprais- 
er’ to “appropriate Customs officer.” The statutory change was 
viewed as implementing the authority granted to the Secretary of 
the Treasury under Reorganization Plans No. 1 and No. 26 to dele- 
gate performance and responsibility for any of the functions within 
the Customs Service. H. Rept. 91-1067, 91st Cong., (1970), reprinted 
in 1970 U.S. Code Congressional and Administrative News 3188, 
3210 and 3218. Clearly, the change made to section 499 of the 1930 
Tariff Act by the Customs Court Act of 1970 was not a change in 
the scope of the appraisement function. 1970 U.S. Code Congres- 
sional and Administrative News 3211. 

The language of section 499 makes the determination of admissi- 
bility a part of the appraisement function. The Customs Regula- 
tions show that the issue of admissibility was to be settled as part 
of the appraisement function. 

Article 453 of the Customs Regulations of 1884 required the ap- 
praiser to report the existence of any merchandise in an importa- 
tion that was prohibited from entry. The same requirement was set 
by article 833 of the 1890 Customs Regulations, article 1249 of the 
1899 Customs Regulations, article 867 of the 1908 Customs Regula- 
tions, article 583 of the 1915 Customs Regulations, article 701 of 
the 1923 Customs Regulations, article 774(d) of the 1931 Customs 
Regulations, article 772(d) of the 1937 Customs Regulations, and 19 
CFR 12.4 (1988 ed.) (2 F.R. 1446ff). In the Customs Regulations of 
1943 (8 F.R. 8099 ff), section 8.22 provided for the designation of 
merchandise to be examined pursuant to section 499, Tariff Act of 
1930, as amended. As noted above, that statute required merchan- 
dise to be inspected, examined, or appraised, and reported by the 
appraiser to have been found to comply with the requirements of 
the laws of the United States. 

Until the Customs Court Act of 1970, an importer had the ability 
to challenge the appraiser’s findings before liquidation and unless 
the appraisement was held to be valid, any liquidation based on an 
invalid appraisement was itself held to be null and void. James S. 
Kean v. U.S., 20 CCPA 388, T.D. 46186 (1932), Pistorino and Co., 
Inc. v. U.S. 2 Cust. Ct. 222, CD 127 (1939), reh. den. 2 Cust. Ct. 684 
(1939) New York Merchandise Co. v. U.S., 15 Cust. Ct. 72, CD 945 
(1947). The case of U.S. v. A.N. Deringer, Inc., 66 CCPA 50, CAD 
1220 (1979) shows that appraisement must precede liquidation and 
include a decision on admissibility even after the changes made by _ 
the 1970 Act. In that case food was imported from Canada which 
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required labels under the food and drug laws. In one of the entries, 
the importer was notified of the labeling nonconformity and of the 
detention to await a hearing. The importer did not appear at the 
hearing and a formal notice of refusal was issued. Customs, on one 
of the entries involved in the case, liquidated the entry before the 
formal notice of refusal was issued. The Court found the liquida- 
tion to be premature. 66 CCPA 50 at 55. However, the importer 
failed to protest the liquidation timely. The court held that the fail- 
ure to protest timely meant that the importer’s complaint against 
the iilegal liquidation was properly dismissed on the ground of lack 
of jurisdiction. 66 CCPA 50 at 56. It seems obvious from the discus- 
sion that the court did not believe that an entry could be liquidated 
legally until after a decision was made on the admissibility of the 
merchandise in the entry. The case is particularly enlightening be- 
cause it involved an entry that was made after the Customs Court 
Act of 1970 was enacted which had eliminated the separate ap- 
praisement challenge procedure in the interest of streamlining ad- 
ministrative and judicial review of protests. The stated purpose of 
that Act was to develop a single, continuous procedure for deciding 
all issues in any entry of merchandise and not to change the scope 
of the appraisement function. H. Rept. 91-267, 91st Cong. (1970) re- 
printed in 1970 U.S. Code Congressional and Administrative News 
3194, 3196, 3210, and 3211. It is equally clear that Congress recog- 
nized that a final appraisement had been a condition precedent to 
a legal liquidation, and the change simply did away with the inter- 
locutory right to contest the appraisement before the liquidation. 
1970 U.S. Code Congressional and Administrative News 3210. 
Another illustration of the principle that the decision on admissi- 
bility was part of the appraisement function is in the case of U.S. 
v. W.X. Huber, 41 CCPA 69, CAD 531 (1953). Article 315 of the Cus- 
toms Regulations of 1937, which applied to the entry, provided that 
if the collector determined from the appraiser’s report or otherwise 
that an importation of merchandise was not entitled to admission 
into United States commerce, the collector was to promptly 
demand return of the merchandise. The Article also provided that 
all demands for redelivery were to be made within 20 days after 
the appraiser’s report. The bond given by the importer repeated 
those provisions. Two shipments of merchandise were entered; one 
shipment was entered on June 19, 1940, and the other shipment 
was entered on August 13, 1940. On July 9, 1940, and August 21, 
1940, the appraiser notified the collector that appraisement was 
being withheld because of a value investigation. The Government 
argued that the appraiser’s report referred to in the regulations 
and the bond was the report of the appraiser when he completed 
his appraisement of the merchandise. The importer argued that 
the earlier tentative report of the appraiser was the report which 
started the running of the 20-day period for Customs to demand re- 
delivery. The lower court, in W.X. Huber v. U.S., 29 Cust. Ct. 92, 
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CD 1451 (1952), agreed with the importer and the United States ap- 
pealed. The appellate court reversed, holding that only a final 
report of the appraiser had any legal significance. See 41 CCPA 69 
at pages 72 and 73. It is clear that the final decision with respect to 
the appraisement function included the final decision on admissi- 
bility and that decision had to be made before there could be a 
valid, legal liquidation. 

From 1848, when Congress enacted the Act of June 26, 1848, 
which expressly provided that drugs, medicines, and related arti- 
cles were, before leaving the Custom-house, to be examined and ap- 
praised, as well in reference to their quality, purity, and fitness for 
medical purposes, as to their value and identity specified in their 
invoice, to the present enactment of 19 U.S.C. 1499 which requires 
all imported merchandise to be inspected, examined or appraised, 
and found to comply with the requirements of the laws of the 
United States, it,is clear that Congress intended the determination 
of admissibility to take place as a part of appraisement and to be 
done before liquidation. In short it seems obvious that the word 
“appraise” meant to judge and analyze the worth, significance or 
status of the imported merchandise rather than in the narrow 
sense of determining only the worth of the imported goods. Web- 
sters Third New International Dictionary (unabridged), G and C 
Merriam Company, 1968. 

The next point is the binding effect of a liquidation if the Cus- 
toms Service discovers after the expiration of the time for protest 
that the merchandise should not have been allowed admission into 
U.S. commerce. Assuming there is no fact which would support a 
finding of probable cause to suspect fraud in the entry which would 
trigger 19 U.S.C. 1521 and that no protest was filed on any ground 
so as to justify a reliquidation, the plain words of the statute, 19 
U.S.C. 1514, would bind the Government to the liquidation. 

The court cases offer further confirmation that a mistake in the 
liquidation process can be corrected only by one of the statutory 
methods set forth in 19 U.S.C. 1514. Consequently, once the protest 
period expires without a protest being filed, the courts will not con- 
sider the legality of the liquidation. A good example of the judicial 
position on this point is the case of John S. Phipps v. U.S., 22 
CCPA 595, T.D. 47601 (1935). In that case, an importer entered on 
June 21, 1930, a necklace valued at $29,100. While at the apprais- 
er’s stores, the necklace was manipulated by removing the precious 
stones. Duty was assessed for the separated precious stones and 
mountings at $2,116 on August 28, 1930. On that same date the 
duty was paid. Although the court did not find any liquidation 
stamp on the entry documents for that date, the court did find that 
the entry papers were stamped as paid. The court found that the 
entry apparently was liquidated on August 28, 1930, although it 
noted that the entry papers contained a liquidation stamp dated 
July 27, 1931, and for purposes of the decision it treated that date 
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as the liquidation date. 22 CCPA 595 at 597. The court found that 
the Customs Service reappraised the entry on September 29, 1930, 
and on September 30, 1930, made a demand on the importer for 
$818 as additional duty based on the ground that the appraiser had 
no authority to permit the manipulation of the necklace under 19 
U.S.C. 1562 while it was in the appraiser’s stores. When the im- 
porter refused to pay the additional duty that was demanded, the 
then Acting Commissioner of Customs entered the dispute. On Feb- 
ruary 28, 1933, that official directed the collector to cancel the liq- 
uidation of the entry and send a notice of appraisement to the im- 
porter. The lower court held that the so-called second appraise- 
ment, the purported cancellation of the liquidation, and the last 
notice of appraisement were null and void because no action was 
taken by the Government within the then existing 60-day period on 
expiration of which the liquidation became final even though that 
liquidation may have been based on an illegal act. 22 CCPA 595 at 
601. The appellate court affirmed the lower court quoting 19 U.S.C. 
1514 and stating: 


We confess our astonishment at the action of the Acting Com- 
missioner of Customs in February, 1933, directing the collector 
at New York to cancel his liquidation of July 27, 1931, and or- 
dering the collector to issue the notice of appraisement here in- 
volved, dated May 8, 1933. This order of the Acting Commis- 
sioner of Customs was clearly in violation of law. 


At page 602 of the decision, the court said: 


* * * the liquidation of July 27, 1931, had become final and 
was not open to question after the expiration of 60 days from 
the date thereof. (Emphasis supplied.) 


To the same effect was an earlier decision of the court in Galla- 
gher and Asher v. U.S., 21 CCPA 313, T.D. 46832 (1933). In that 
case a notice of appraisement, which was required to be sent to the 
importer to make the appraisement final, was not sent. The Cus- 
toms Service liquidated the entry without sending that statutorily 
required notice. However, the importer failed to protest the liquida- 
tion within the protest period. The Government contended that the 
failure to protest timely even on the liquidation’s legality barred 
further inquiry into that liquidation. The trial and appellate courts 
agreed with the Government. 

In the case of McKesson Wholesale Drug Co. v. U.S., T.D. 46955 
(Cust. Ct. 1934) the facts involved a reliquidation after the time 
period on the original liquidation, expired. However, the concept of 
finality remains the same. On the original liquidation, the collector 
assessed a certain amount as duty. The then existing 60-day protest 
period expired without any protest being filed. Thereafter, the col- 
lector reliquidated the entry at a higher rate of duty and demand- 
ed the excess from the importer. The importer contended that once 
the protest period expired, the collector was without authority to 
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open the entry. The court agreed. Other cases that reach this same 
conclusion are Gulbenkian v. U.S., 186 F. 133, 135, T.D. 31732 (2nd 
Cir. 1911); U.S. v. Mexican International R. Co., 151 F. 545, 547, 
T.D. 28182 (5th Cir. 1907), and cases cited therein; Hambro Automo- 
tive Corp. v. U.S. 66 CCPA 113, 117, CAD 1231 (1979); Saji and 
Kariya Co. et al. v. U.S., 9 Ct. Cust. Apps 78, 82-84, T.D. 37945 
(1919), and Alberta Gas Chemicals, Inc. v. U.S., 515 F. Supp. 780, 
785, 1 CIT 312 (1981). In this latter case the court considered the 
general rule governing the effect of time periods. If it expressly re- 
quired an Agency to act within a time period and specified a conse- 
quence for a failure to act, it was considered to be mandatory. It 
seems clear that the statutory scheme set up under 19 U.S.C. 1514 
is precisely that type of statutory time limit. A failure to demand 
redelivery or a failure to exclude prior to liquidation would bind 
the Government to these failures once the liquidations became 
final. 

In other cases, the question of admissibility turned on the classi- 
fication of the imported articles. In each of these cases, the courts 
held that because admissibility had to be determined before liqui- 
dation, an importer had the right to protest twice: at the time the 
decision to exclude was made and at the time the entry was liqui- 
dated. U.S. v. A.N. Deringer, Inc., 66 CCPA 50, CAD 1220 (1979); 
Schenley Distillers, Inc. v. U.S., 65 Cust. Ct. 651, 653, CD 4152 
(1970); Border Brokerage Co. v. U.S., 43 Cust. Ct. 226, 230, CD 2131 
(1959) rev’d. on other grounds 48 CCPA 10, CAD 754 (1960); A. N. 
Deringer, Inc. v. U.S., 37 Cust. Ct. 166, 168, CD 1818 (1956), and A/- 
berta Gas Chemicals, Inc. v. U.S. 84 Cust. Ct. 217, 225, C.R.D. 80-1 
(1980). These cases simply would not support a view that admissi- 
bility could be decided after the entry was liquidated. The question 
of admissibility is subsumed within the liquidation. 

A corollary issue is the effect of the change made by Act of Octo- 
ber 3, 1978, Pub. L. 95-410, 92 Stat. 902, to 19 U.S.C. 1504. Under 
19 U.S.C. 1504, an entry shall be deemed liquidated within 1 year 
from the date of entry unless a proper extension is made. The stat- 
ute requires notice of suspension to be given to the importer and 
the importer’s surety. This provision has been considered by the 
Court of International Trade. In the case of Pagoda Trading Co. v. 
U.S., CIT Slip. Op. 85-87 (August 27, 1985) (Appeal docketed) the 
court held that because the Government failed to give proper 
notice the entry was liquidated by operation of law. The Govern- 
ment contended that there was actual notice which rendered the 
failure to give formal notice harmless. Regardless of the outcome of 
that case, it seems obvious that a liquidation by operation of law 
under 19 U.S.C. 1504 will become final unless timely protested. 
That is, it will be binding on all parties once the protest period ex- 
pires unless 19 U.S.C. 1521 comes into play. 

The final point is the effect of 19 U.S.C. 1521 on a liquidation 
that becomes final by operation of 19 U.S.C. 1514. That is, should 
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the liquidation be treated as tentative until the 2-year period under 
19 U.S.C. 1521 expires since there is always a possibility that a Cus- 
toms officer may have probable cause to suspect fraud in an entry 
and thereby reliquidate that entry? In C.S.D. 80-138, the Customs 
Service held that liquidation of an entry constituted waiver of a 
demand for the production of a missing document. The decision 
also held that bond liability ended when the 2-year period of 19 
U.S.C. 1521 ended. An argument might be made that because the 
bond obligation could be asserted within that 2-year period, a re- 
liquidation under 19 U.S.C. 1521 was not needed in order to assert 
a demand for redelivery after the liquidation. In short, that analy- 
sis would treat the liquidation as something less than final. The 
courts have taken a different view. In the case of Bertrose Co. v. 
U.S., 12 Ct. Cust. Appls. 19, T.D. 39893 (1923) the court held that a 
reliquidation under section 21 of the Act of June 22, 1874 (18 Stat. 
190), a predecessor of 19 U.S.C. 1521, was an abandonment of all 
prior liquidations. As an abandonment, the court in effect would 
treat those prior liquidations as never having been made. There 
had to be a reliquidation and that reliquidation had to be based on 
an allegation of fraud. Unless those two criteria were met, the liq- 
uidation was final. See also U.S. v. Parkhurst and Co. et. al., 12 Ct. 
Cust. Appls. 370, T.D. 40522 (1924) with regard to the finality of a 
liquidation on the Government and the effect of a reliquidation. 
The court in McKesson Wholesale Drug Co. v. U.S., T.D. 46955 
(Cust. Ct. 1934) considered the effect of section 521 of the Tariff Act 
of 1922, the immediate predecessor of 19 U.S.C. 1521. In that case 
the court held that in order to disregard the finality of a decision 
made under 19 U.S.C. 1514, there had to be a reliquidation and 
that reliquidation had to be based on the ground of fraud. In the 
case of John S. Phipps v. U.S., 22 CCPA 595, 602 T.D. 47601 (1935), 
the court held that 19 U.S.C. 1521 does not hold a liquidated entry 
“open”; the court decided that the statute applies only if the entry 
is reliquidated because the collector finds probable cause to believe 
there is fraud in the case. Where there is no charge of fraud and 
no evidence of fraud, the statute does not apply. The case of Sweet 
Briar, Inc. v. U.S., 73 Cust. Ct. 98, CD 4558 (1974) holds that there 
must be a finding of probable cause to believe fraud exists and that 
the court will examine the basis of that finding. In Guy B. Barham 
Co., etc. v. U.S., 35 CCPA 138, CAD 385 (1947), the collector at- 
tempted to reliquidate an entry of tobacco four months after the 
original liquidation because the collector was unaware, at the time 
of liquidation, that the entry exceeded the relevant quota for tobac- 
co. The court ruled at page 140 that a stipulation that “no fraud 
was disclosed or has ever been suspected” rendered 19 U.S.C. 1521 
inapplicable. The court held that the attempted reliquidation was 
void ab initio. See also A.N. Deringer, Inc. v. U.S., 59 Cust. Ct. 148, 
CD 3101 (1967), which held that there is no presumption of correct- 
ness to a reliquidation under 19 U.S.C. 1521 and that the Govern- 
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ment must show the existence of probable cause to suspect fraud in 
order for the reliquidation to be valid. The concept that a valid re- 
liquidation renders the original liquidation void can be seen in the 
cases of U.S. v. New Drinks, Ltd, 14 Ct. Cust. Appls. 16, T.D. 41530 
(1926) and Miyako Hotel Co. v. U.S., Abs. 29188 (Cust. Ct. 1934). In 
both cases, the importers protested the original liquidation and 
those protests were accepted by the Customs Service. In both cases 
the reliquidations went beyond the matter protested and the im- 
porters protested the reliquidations. The importers argued that the 
Customs Service was limited to the matters protested in the origi- 
nal liquidations. The courts disagreed with those arguments. The 
courts ruled that a protest suspends the statute of limitations and 
that any matter involving the same merchandise may be consid- 
ered in the reliquidation. In short, it is as though the original liqui- 
dations did not exist for the Government or the importer. See also 
U.S. v. Fensterer, 12 Ct. Cust. Appls. 410, 413, T.D. 40586 (1924) 
which held that an importer who did not protest the original liqui- 
dation could protest a reliquidation because a reliquidation is re- 
garded as an abandonment of all prior liquidations. 

To summarize, the decision as to whether an article is admissible 
must be made before liquidation of the entry in which the article 
was imported. After liquidation upon expiration of the protest 
period further consideration of the matter is barred unless there is 
a valid reliquidation under 19 U.S.C. 1521 or other law. The mere 
possibility of a reliquidation under 19 U.S.C. 1521 or any other law 
does not have any effect on the finality of a liquidation. Once the 
protest period expires, the liquidation binds all parties, and it is too 
late to consider the issue of admissibility under the Customs laws 
even if there is evidence to show that the merchandise should not 
have been admitted. 

The second issue concerns the interpretation of the sentence “It 
is understood that any demand for redelivery will be made no later 
than 30 days after the date that the merchandise was released or 
30 days after the end of the conditional release period (whichever is 
later)” in section 113.62(d) of the Customs Regulations. This provi- 
sion is part of the bond obligations of an importer and the import- 
er’s surety. 

Section 141.113(f) of the Customs Regulations provides that a 
demand for redelivery shall not be made after the liquidation of 
the entry becomes final. Section 141.0a of the Customs Regulations 
provides that unless the context requires otherwise or a different 
definition is prescribed the following terms shall have the mean- 
ings indicated when used in connection with the entry of merchan- 
dise. Paragraph (i) of section 141.0a states that released condition- 
ally means any release from Customs Custody before liquidation. 

In view of the above discussion on the finality of liquidation, the 
provision of 19 CFR 141.113(f), that a Customs officer shall not 
demand redelivery of any merchandise in an entry on which liqui- 
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dation has become final, is an acknowledgement that issues with 
respect to an entry on which there has been a finalized liquidation 
simply are not within the power of the Customs Service to act 
upon, absent facts to show fraud in the entry. The language in 19 
CFR 141.0a(i) does not purport to affect the meaning of bond !an- 
guage which is set forth in another Part of the Customs Regula- 
tions. In any event, the provision in 19 CFR 141.0a(i) merely states 
a general truism; that is liquidation of an entry, when that liquida- 
tion becomes final, closes all issues on that entry, absent fraud, for 
the Government and the importer. 

If the bond language read “It is understood that any demand for 
redelivery will be made no later than 30 days after the date that 
the merchandise was released” there could be no doubt as to the 
extent of the period for the Customs Service to demand redelivery. 
Is it possible that the term “conditional release period” in the addi- 
tional phrase “or 30 days after the end of the conditional release 
period” refers to the liquidation? If the provisions in 19 CFR 
141.0a(i) and 141.113(d) were intended to control the last phrase of 
the bond language in issue, the terms “end of the conditional re- 
lease period” can only refer to the liquidation of the entry. Since 
the bond language contains the parenthetical “whichever is later’, 
such an interpretation would make the entire first clause meaning- 
less because a period that ended 30 days after liquidation would 
always be subsequent to a period that ended 30 days after release. 

Another problem caused by this interpretation is that it express- 
ly allows a redelivery demand to be sent 30 days after the end of 
the conditional release period, or in other words, after liquidation. 
A decision on the entry that is made after the liquidation occurs 
contradicts the concept of finality that is inherent in a liquidation 
of an entry. There is no legal significance to a tentative liquidation. 
Either the liquidation embodies a final decision on all aspects of an 
entry by the appropriate Customs officer against which a protest 
may be filed or it is not a liquidation within the meaning of 19 
U.S.C. 1500 and 1514. See U.S. v. Nils A. Boe, 64 CCPA 11, 17, CAD 
1177 (1976); U.S. v. Franklin Sugar Refining Co., 137 F. 677, T.D. 
26316 (E.D.Pa. 1905); and Wesendonck Lorenz Co. v. U.S., T.D. 18634 
(Bd. Gen. App. 1897). 

Assuming that a proper interpretation of the bond language 
would give meaning to both parts of the phrase in issue, the ques- 
tion is whether another time limit exists in the Regulations. An ex- 
ample of such a provision is 19 CFR 12.80(e2). Under that provi- 
sion, unless a district director receives notification of approval from 
the Administrator, National Highway Traffic Safety Administra- 
tion, within 180 days after entry, the district director is supposed to 
demand the redelivery of any vehicle subject to the National Traf- 
fic and Motor Vehicle Safety Act of 1966, as amended. The provi- 
sion was promulgated as T.D. 78-478. With respect to the redeliv- 
ery issue the stated purpose was to provide more effective adminis- 
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tration and enforcement of the law. The Customs officials who sub- 
mitted comments complained that the possibility of unlimited peri- 
ods for decisions on admission had led to a backlog of open Customs 
entries. It is clear that by the use of the word “open” those com- 
menting officials were referring to unliquidated entries. The estab- 
lishment of a definite deadline in the provision was intended to 
curb that problem. That is, within a known period of time Customs 
officers could expect that the vehicle would be eligible for admis- 
sion or it had to be excluded. Thereafter, the normal processing of 
the entry would not be subject to any further delay. The needs of 
the Administrator, National Highway Traffic Safety Administra- 
tion, in examining the vehicle, the Customs Service in liquidating 
the entry and collecting any supplemental duties due, if any, and 
the importer in completing the importation were thought to have 
been met by the provision. 

It seems obvious that the phrase “or 30 days after the end of the 
conditional release period” was intended to cover those definite 
dates as set forth in 19 CFR 12.80(e)(2) rather than the date of liq- 
uidation, when all conditional releases end. Only by such an inter- 
pretation does the first part of the phrase have any possibility of 
being employed with respect to an entry of merchandise. 

Finally, the applicable rules of contract construction support the 
interpretation that the words “end of the conditional release 
period” refer to periods such as the 180-day period found in 19 CFR 
12.80(e(2) rather than to liquidation. One rule of construction is 
that all parts of a contract are to be given effect and an interpreta- 
tion which gives a reasonable meaning to all provisions is preferred 
to one which leaves a portion of the contract useless or meaning- 
less. 4 Williston, A Treatise on the Law of Contracts, section 619 
(8rd. Ed. 1972) and Stearns, The Law of Suretyship, section 2.4 (5th. 
Ed. 1951). If the words “the end of the conditional release period” 
refer to the liquidation of the entry, the first part of that provision, 
“no later than 30 days after the date that the merchandise was re- 
leased” becomes useless and meaningless as a limitation. If the 
words “end of the conditional release period” is interpreted to refer 
to the 180-day period in 19 CFR 12.80(e)(2) and similar periods, both 
parts of the bond provision have meaning. 

A Customs bond is to be interpreted in accordance with the Cus- 
toms laws and regulations. 4 Williston, A Treatise on the Law of 
Contracts, section 625 (8rd. Ed. 1972); U.S. v. De Visser, F. 642, 648 
(S.D. N.Y. 1882); U.S. v. Dieckerhoff, 202 U.S. 303, 309-310 (1905); 
Simmons v. U.S., 120 F. Supp. 641, 646 (M.D. Pa. 1954); and U.S. v. 
Gissel, 353 F. Supp. 768, T.D. 83-86 (1973), aff'd. 493 F. 2d. 27 (5th. 
Cir. 1974), cert. den. 419 U.S. 1012. If the words “the end of the con- 
ditional release period” are interpreted to mean liquidation then 
the statutory scheme for processing an entry of merchandise set by 
19 U.S.C. 1499, 1500, and 1514 will be frustrated. The statutory pro- 
cedure insures that all imported goods will be examined, appraised, 
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classified, duties fixed on them, and the entry which contained 
those goods liquidated, in that order, and that that liquidation will 
be a final decision. See H. Rept. 91-267, reprinted in 1970 USS. 
Code Congressional and Administrative News 3194, 3196, 3210, and 
3211. If any decision to demand redelivery or to exclude merchan- 
dise can be made up to 30 days after the so-called liquidation, that 
liquidation cannot be characterized as a final decision. An interpre- 
tation which leads to those results cannot be described as being in 
accordance with the Customs laws and regulations. On the other 
hand, an interpretation that the conditional release period refers to 
a period such as that set forth in 19 CFR 12.80(e)(2) does not con- 
flict with the concept of finality in a liquidation or the concept that 
appraisement includes a decision on admissibility and becomes part 
of the liquidation decision and can be viewed as being in accord- 
ance with the Customs laws and regulations. 

Holdings: 1. Unless a specific prior period is otherwise provided, 
liquidation of an entry comprises the final determination on the 
admission of merchandise into the United States. 

2. The words “end of the conditional release period” in 19 CFR 
113.62(d) refers to time limits such as the 180-day period in 19 CFR 
12.80(e2) and does not refer to the liquidation of the entry. 


(C.S.D. 86-22) 


This ruling holds, for purposes of proper tariff classification, that 
articles of clothing which are accompanied by tie belts are 
classifiable as entireties if of the same color, pattern and 
fabric. 


May 28, 1986 
Refer to CLA-2:CO:R:CV:G 
077545 PR 

This ruling concerns the tariff status of a certain woman’s gar- 
ment and tie belt. 

Issue: There are three issues that are presented by the submitted 
sample: (1) whether the garment is classifiable under the orna- 
mented apparel provisions in the tariff schedules because of rows 
of stitching found in various locations; (2) whether the tie-belt is 
classifiable as an entirety with the garment or is classifiable sepa- 
rately; and (3) whether the garment is classifiable as a shirt or as a 
jacket. 

Facts: The submitted sample is a martial arts style woman’s 
upper body garment. It is made from a lightweight woven cotton 
fabric. While the garment resembles part of a martial arts uni- 
form, it is much too light and flimsy to be worn as such. A 2 inch 
by 84 inch belt of the same fabric as the garment will be imported 
with the garment. The belt is intended to be tied around the waist 
of the wearer. It has 4 rows of stitching which are essentially the 
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same color as the fabric from which the belt is made. The garment 
is approximately hip length and has a full front opening which is 
secured at approximately waist level by two fabric ties located on 
the inside of the garment. It has % length sleeves, shoulder pads, 
and side slits. The placket and sléeve cuffs each have four rows of 
noncontrasting stitches similar to that on the belt. There are no 
labels in the sample garment or belt. Since we are advised by the 
inquirer that it is a woman’s garment, we will proceed on that as- 
sumption. 

Law and Analysis: In order for a feature on a garment to cause 
that garment to be classifiable as ornamented for tariff purposes, 
that feature must be one which is listed in Headnote 3, Schedule 3, 
Tariff Schedules of the United States Annotated (TSUSA), and be 
determined to be primarily decorative in nature. Stitching, such as 
found on the belt, placket, and cuffs, is within the purview of Head- 
note 3. However, it appears that on the subject garment and belt, 
the decorative effect of the stitching is'minimal and the functional 
value of that stitching in adding a desired degree of stiffening to 
those areas outweighs any decorative aspect of the stitching. Ac- 
cordingly, the garment and belt are not ornamented for tariff pur- 


poses. 

Headnote 3 to Part 6, Schedule 3, TSUSA, provides that, except 
for certain classes of apparel sets, each garment is to be separately 
classified even if two or more garments are imported together and 
designed to be sold together at retail. One of the exceptions to this 
rule is for judo, karate, and other oriental martial arts uniforms. 
In a ruling of February 12, 1986, file 077496, Customs held that 
belts were intended to be included within the coverage of that 
headnote. Accordingly, substantial belts were stated to be classifi- 
able separately, except if those belts fell within the purview of one 
of the named exceptions. 

In this instance, while martial arts uniforms are excepted from 
the purview of the headnote, the subject garment is not a martial 
arts uniform. At best, it may be argued that the submitted sample 
is part of a martial arts uniform, not the uniform itself. However, 
as stated above, this office believes that the garment is much too 
light to be used in the martial arts. 

The question then arises whether the instant belt is within the 
class of articles covered by Headnote 3, supra. In order to decide 
the issue, Customs has reexamined its ruling of February 12, 1986, 
and has concluded that it requires clarification. Section (a) of Head- 
note 3 provides: 


Except as provided in (b) of this headnote, each garment is to 
be separately classified under the appropriate tariff item, even 
if two or more garments are imported together and designed to 
be sold together at retail. 


Our February 12 ruling did not fully consider whether articles 
(other than string ties) which act as belts and consist only of the 
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identical fabric (including color and pattern) as the accompanying 
apparel item constitute a “garment” within the purview of Head- 
note 3(a) when they do not have a buckle, clasp, or special attach- 
ment for closure purposes. Generally, such articles are insignificant 
in relation to the dress, pants, coat, etc., with which they are in- 
tended to be worn, are of little value, are not useable on other ap- 
parel items, are not sold separately, and, although technically 
within the definition of a “belt,” do not reasonably fall within the 
class of articles covered by Headnote 3(a). Accordingly, such “belts” 
will continue to be classified with the apparel items they accompa- 
ny. 

The remaining question to be resolved is whether the subject gar- 
ment is a shirt or a jacket. Although lightweight, the subject gar- 
ment does not appear to be the type of garment that would be 
worn in place of a shirt. Rather, considering the nature of the front 
opening and the garment as a whole, the subject merchandise will 
normally be worn over a shirt or a blouse, in the manner of a 
jacket. The garment is, therefore, classifiable as a coat or jacket for 
tariff purposes. 

Holding: The sample jacket and belt is classifiable as an entirety 
under the provisions for other women’s or girls’ wearing apparel, of 
cotton, not knit and not ornamented, coats, in either item 384.3500, 
TSUSA, if valued not over four dollars each, or in item 384.3777, 
TSUSA, if valued over four dollars each. In either event, the textile 
and apparel category applicable to the instant garment is 335. 

We have been advised by the Committee for the Implementation 
of Textile Agreements that the June 10, 1986, effective date of our 
ruling of February 12 will not provide importers and foreign gov- 
ernments, with whom the United States has entered into bilateral 
textile agreements, sufficient time to adjust to that ruling. Accord- 
ingly, pursuant to section 177.9(d), Customs Regulations (19 CFR 
177.9(d)), our ruling of February 12, 1986, file 077496, is hereby 
modified to reflect the principles set out above and that an import- 
er of merchandise which is affected by that ruling may, for mer- 
chandise entered, or withdrawn from warehouse, on or before 
August 31, 1986, continue to enter such merchandise as entireties. 
After that date, all merchandise affected by either the February 
12, 1986, ruling or this ruling will be classified in accordance with 
the principles set out above. 
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Pursuant to 17 U.S.C. 602, this ruling holds that U.S. Customs 
officers shall detain merchandise suspected or found to be in- 
fringing upon a U.S. Customs recorded copyright even though 
the same merchandise has been the subject of a Copyright 
Office certificate of registration. In such circumstances, Cus- 
toms officers are to be governed by 19 CFR 133.43. 


July 10, 1986 
Refer to CPR-3 CO:R:E:E 
729677 A 

The following policy ruling on procedures for dealing with com- 
peting copyright registrations is published for general guidance of 
Customs and the public; any previous rulings to the contrary are 
not to be relied upon. 

Issue: What is the position of the Customs Service in protecting a 
registered and recorded copyright when a questioned article is 
itself covered by a certificate of registration issued by the Copy- 
right Office? 

Facts: Customs is experiencing an increasing number of claims 
from importers of seized or detained articles that those articles 
should be released merely because they, themselves, are covered by 
a Copyright Office certificate of registration. Some certificates have 
been obtained prior to importation and some only after Customs 
has seized or detained the goods. On the other side, copyright 
owners have complained that the law neither requires nor sanc- 
tions release under these circumstances, and to do so makes a 
mockery of effective enforcement against piratical copies. 

Law and Analysis: Section 602 of the Copyright Act (17 U.S.C. 
602) prohibits the importation of articles which are infringing 
copies of U.S. copyrights recorded with Customs. Section 410(c) of 
that Act provides that in any judicial proceedings a certificate of 
registration issued by the Copyright Office shall constitute prima 
facie evidence of the validity of the copyright and of the facts 
stated in the certificate; the evidentiary weight of the certificate 
shall be within the discretion of the court. The implementing pro- 
cedures for obtaining Customs protection and processing violations 
of section 602 are found in Part 133 of the Customs Regulations 
(Title 19, Code of Federal Regulations Subparts D, E and F). 

In the past, the defense of competing certificates of registration 
was infrequently raised but it was accepted in a number of cases 
on an ad hoc basis. In some instances, the certificate was acquired 
prior to importation, and in others, it appeared reasonably ob- 
tained by a reputable firm. Also, Customs was careful not to 
appear to encroach on the courts’ functions of passing on a certifi- 
cate’s validity under section 410(c), since the registrant vouches for 
the independence and originality of a copyright when he signs the 
certificate. 
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Recent representations and occurrences strongly suggest that the 
competing registration defense is about to become widespread, if 
acceptable to Customs. An underlying problem is that it is ex- 
tremely easy to register a claim to copyright since the Copyright 
Office is merely an office of record and will register documents if 
“fair on their face,” similar to a registry of deeds. 

Review establishes that a Copyright Office certificate of registra- 
tion is significant mainly for shifting the burden of proof as to the 
facts stated in the certificate from the plaintiff to the defendant in 
a proceeding involving copyright infringement. Wihtol v. Wells, 231 
F. 2d 550, 553 (7th Cir. 1956). In cases where Customs would other- 
wise have taken action against the imported goods, it does not 
seem legally required or desirable enforcement practice to release 
the goods on the sole basis that they are also the subject of a certif- 
icate evidencing copyright. A recent order in the case of New 
Bright Industrial Co., Ltd. and New Bright Industries, Inc. v. 
Cheng Ching Toy Co. Lid., et al. 85 Civ. 3695, Bramwell, J. 
(U.S.D.C. E.D.N.Y. January 8, 1986), would seem to support this po- 
sition as an administrative practice since the Judge in a copyright 
infringement suit (involving robot toys) directed that the Customs 
Service should enforce its regulations concerning the seizure and 
detention of suspected piratical copies “* * * as though (the de- 
fendant) did not possess a copyright registration.” 

A recently distributed internal Service communication advised 
all Customs officers that a competing certificate would not be ac- 
cepted as conclusive proof of original authorship when obtained 
after the importation of goods suspected or determined to be in- 
fringing copyrights previously recorded with Customs. Although a 
copyright registration certificate acquired prior to importation is 
arguably somewhat more persuasive of originality than one ob- 
tained only after Customs has seized or detained imported goods, it 
is similarly subject to question and may be disregarded when other 
evidence indicates piratical copying. 

It is highly unlikely that Customs will detain legitimately copy- 
righted goods, but if that should occur, a detention procedure 
would promptly result in clearance because the Customs copyright 
recordant would confirm that the importation was not infringing. 

Holding: When evidence clearly indicates piratical copying or 
reason to suspect piratical copying of a copyright recorded with 
Customs, and the imported article itself is the subject of a copy- 
right registration certificate (whether obtained before or after im- 
portation), Customs officers shall detain the merchandise and pro- 
ceed under section 133.43 of the Customs Regulations (19 CFR 
133.43). 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 141 


Proposed Customs Regulations Amendment Concerning Special 
Summary Steel Invoices 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations by adding several articles to the list of steel products sub- 
ject to the requirements of the Special Summary Steel Invoice 
(SSSD. The U.S. Trade Representative has negotiated Voluntary 
Restraint Agreements (VRA) with several countries. These VRA’s 
dictate that basic steel products from these countries cannot be en- 
tered into the U.S. for consumption without an export license. 
Therefore, the Department of Commerce has requested that Cus- 
toms add fabricated structurals, wire rope, wire strand, and rigid 
conduit to the list of articles subject to the requirements of the 
SSSI to facilitate the collection of statistical data necessary for 
monitoring compliance with the VRAs. 

The document invites written comments on the proposal for con- 
sideration before final regulations are prepared. 


DATE: Comments must be received on or before October 6, 1986. 


ADDRESS: Comments (preferably in triplicate) may be submitted 
to and inspected at the Regulations Control Branch, Room 2426, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Robert Bujnicki, 
Commercial Compliance Division, U.S. Customs Service, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229 (202-566-8121). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Section 141.86, Customs Regulations (19 CFR 141.86), sets forth 
the general information required b) the Tariff Act of 1930, as 
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amended (19 U.S.C. 1202 et seg.), to be on each invoice of imported 
merchandise. In addition to this information, § 141.89, Customs 
Regulations (19 CFR 141.89), lists certain classes of merchandise 
where additional invoice information is required. One such class of 
merchandise is certain steel products imported in shipments with 
an aggregate purchase price of $10,000 or over, or if from a contigu- 
ous country, $5,000 or over, listed in § 141.89(b)(2). 

The extra information required concerning steel products is pro- 
vided by completing the Special Summary Steel Invoice (SSSI (Cus- 
toms Form 5520). The SSSI must be submitted to Customs in dupli- 
cate at the time of filing the entry summary for each shipment of 
steel determined by the district director to be subject to § 141.89(b). 
The information which must be supplied on a SSSI, such as date of 
the sales agreement and price data, is used to administer and en- 
force antidumping laws (see 19 U.S.C. 1671 et seq.), as well as com- 
pliance with Voluntary Restraint Agreements (VRA). 

The U.S. Trade Representative has negotiated VRAs with Aus- 
tralia, Finland, South Africa, Spain, Brazil, and Mexico. The agree- 
ments dictate that basic steel products from these countries cannot 
be entered into the U.S. for consumption unless accompanied by a 
valid export certificate. Therefore, the International Trade Admin- 
istration of the Department of Commerce has requested that Cus- 
toms extend SSSI coverage to include fabricated structurals, wire 
rope, wire strand, and rigid conduit. Therefore, Customs now pro- 

to add these 4 articles to the other 32 articles of steel listed 
in §141.89(b\(2) that require a SSSI for shipments with an aggre- 
gate purchase price of $10,000 or over, or if from a contiguous coun- 
try, $5,000 or over. The necessity for filing a SSSI is determined by 
what article of steel is being shipped and what its purchase price 
is; the country where the shipment originated is not a factor. Cur- 
rently, Customs must provide copies of actual invoices to Com- 
merce to account for these products, a task requiring additional 
work for Customs import specialists. The addition of these steel 
commodities to the list of articles subject to the requirements of 
the SSSI would greatly ease the process of collecting the necessary 
statistical information. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), §1.4, Treasury Depart- 
ment Regulations (31 CFR 1.4), and §103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), on regular business days between the 
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hours of 9:00 a.m. and 4:30 p.m. at the Regulations Control Branch, 
Room 2426, Headquarters, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act, 5 
U.S.C. 601 et seg., it is certified that, if adopted, the proposed 
amendment will not have a significant economic impact on a sub- 
stantial number of small entities. Accordingly, it is not subject to 
the regulatory analysis or other requirements of 5 U.S.C. 603 and 
604. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in §1(b) of E.O. 12291. Accordingly, no regulatory impact 
analysis has been prepared. 


DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Regu- 
lations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


List oF SuBJEcTs IN 19 CFR Part 141 
Customs duties and inspections, Imports. 


PRoposED AMENDMENT TO THE REGULATIONS 


It is proposed to amend Part 141, Customs Regulations (19 CFR 
Part 141), as set forth below. 


PART 141—ENTRY OF MERCHANDISE 


1. The general authority citation for Part 141 continues to read 
as follows: 


Autuority: 19 U.S.C. 66, 1448, 1484, 1624. Subpart G also issued 
under 19 U.S.C. 1505. 


§ 141.89 also issued under 19 U.S.C. 1202 (Gen. Hdnote 11), 1481. 

2. It is proposed to amend §141.89(b\(2) by adding the following 
commodities in proper numerical order to the list of articles of 
steel subject to special invoice requirements: 


(38) Fabricated structurals. 
(43) Wire rope. 

(44) Wire strand. 

(51) Rigid conduit. 
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(Note: Although not in sequence with existing numbers in 
§ 141.89(b)(2), the numbers listed are those assigned to these articles 
by the American Iron and Steel Institute). 
WILLIAM ROSENBLATT, 
Acting Commissioner of Customs. 
Approved: July 10, 1986. 
Francis A. Keatine II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 7, 1986 (51 FR 28390)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 86-72) 


PIsTACHIO GROUP OF THE ASSOCIATION OF Foop INpbustries, INC., 
ET AL., PLAINTIFF v. UNITED STATES, DEFENDANT, AND CALIFOR- 
NIA PiIsTACHIO COMMISSION, ET AL., DEFENDANT-INTERVENORS 


Court No. 86-04-00475 


Before DiCar.o, Judge. 


Plaintiff brings an action challenging a final countervailing duty order under 19 
U.S.C. §1516a(aX2A) (Supp. II 1984). Defendant and defendant-intervenor move to 
dismiss the action for lack of jurisdiction on the ground that plaintiff failed to file 
the complaint within thirty days after the summons was filed. Plaintiff opposes the 
motion and moves for leave to file the complaint out of time pursuant to Rule 6(b) of 
the Rules of the Court. 

Held: The failure to file a complaint within the time specified in 19 U.S.C. §1516a 
(1982 & Supp. II 1984) is not a jurisdictional defect in an action under 28 U.S.C. 
§ 2636(c) (Supp. II 1984). The Court has discretion in determining whether to allow 
such a complaint to be filed out of time under Rule 6(b) of the Rules of this Court. 
In this case, where the summons was timely filed, the Court in its discretion holds 
that the two day delay in filing the complaint due to inadvertent docketing by coun- 
sel constitutes excusable neglect since no prejudice resulted to the opposing parties. 

[Defendant and defendant-intervenors’ motion to dismiss for lack of jurisdiction is 
denied. Plaintiffs’ motion to file the complaint out of time is granted. Defendant’s 
motion to stay the filing of the administrative record is granted.] 


(Decided July 17, 1986) 


Harris & Berg (Herbert E. Harris II and Cheryl Ellsworth) for plaintiffs. 

Richard K. Willard, Assistant Attorney General, David M Cohen, Director, De- 
partment of Justice, Commercial Litigation Branch (Platte B. Moring III) for defend- 
ant. 

Fried, Frank Harris, Shriver & Jacobson (David E. Birenbaum) for defendant-in- 
tervenors. 


MEMORANDUM OPINION AND ORDER 


DiCar.Lo, Judge: On March 11, 1986, Commerce published its 
Final Affirmative Countervailing Duty Determination and Counter- 
vailing Duty Order; In-Shell Pistachios From Iran, 51 Fed. Reg. 
8344. On April 7, 1986, within thirty days after the publication of 
the countervailing duty order, plaintiffs filed a summons contesting 
the final determination pursuant to 19 U.S.C. §1516a(a\2A)dD 
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(Supp. II 1982). On May 9, 1986, thirty-two days after the filing of 
the summons, plaintiffs filed their complaint. 

On June 6, 1986, defendant moved to dismiss the action for lack 
of jurisdiction on the ground that plaintiffs failed to file the com- 
plaint within thirty days after the summons was filed, and moved 
to stay the filing of the administrative record until forty-five days 
after disposition of the motion to dismiss. On June 11, 1986, plain- 
tiffs moved for an extension of time within which to file the com- 
plaint. 

The questions presented are (1) whether the Court has jurisdic- 
tion under 28 U.S.C. §2636(c) (Supp. II 1984) in an action brought 
under 19 U.S.C. §156la(a\(2XII) in which the summons is timely 
filed but the complaint is not filed within thirty days after the 
filing of summons, and (2) if so, whether plaintiff should be granted 
leave to file its complaint out of time under Rule 6(b) of the Rules 
of this Court. The Court holds that this action is not barred by 
plaintiffs failure to file its complaint within thirty days after the 
filing of the summons and that plaintiff is granted leave to file its 
complaint. 

The time within which this action must be commenced is con- 
trolled by 28 U.S.C. §2636(c). See Bethlehem Steel Corp. v. United 
States, 742 F.2d 1405, 1412 (Fed. Cir. 1984). Plaintiff asserts that 
the question whether a timely complaint is a jurisdictional prereq- 
uisite was answered in Jernberg Forgings Co. v. United States, 7 
CIT 62 (1984), vacated on other grounds, Slip Op. 84-116 (October 
15, 1984), wherein an untimely complaint was held not to bar juris- 
diction. Although the Court reaches the same result as in Jernberg, 
that case is not dispositive of the jurisdictional question since that 
case involved language of section 2636(c) which has been changed 
by the Trade and Tariff Act of 1984, Pub. L. 98-573, 98th Cong. 2d 
Sess. (1984). See NEC Corp. v. United States, 9 CIT ——, Slip Op. 
85-116 (November 19, 1985), appeal pending, (Fed. Cir. Nos. 86-912, 
86-922). 

Section 2636(c), as amended states: 


A civil action contesting a reviewable determination listed in 
section 516A of the Tariff Act of 1930 [19 U.S.C. §1516a] is 
barred unless commenced in accordance with the rules of the 
Court of International Trade within the time specified in such 
section. [Emphasis added. ] 


28 U.S.C. § 2636(c) (Supp. II 1984). 
The question whether the action is barred depends upon whether 
the action was commenced in accordance with the Rules of this 
Court within the time specified in 19 U.S.C. §1516a. 
The commencement of actions is governed by Rule 3 of the Rules 
of this Court which states in pertinent part: 


A civil action is commenced by filing concurrently with the 
clerk of the court a summons and complaint except that the 
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following civil actions are commenced by filing a summons 
only: 


* * * * * * * 


(2) an action described in 28 U.S.C. §1581(c) to contest a de- 
termination listed in section 516A(a\(2) of the Tariff Act of 
1930. [Emphasis added.] 


Since an action to contest a determination listed in section 
1516a(a\(2) is commenced under the Rules of this Court “by filing a 
summons only,” the Court has jurisdiction over any such action in 
which the summons is filed within the time specified in section 
1516a. Section 1516a states in pertinent part: 


Within thirty days after— 
(i) the date of publication in the Federal Register of— 


* * * ok & * * 
(II) an antidumping or countervailing duty order * * * 


an interested party who is a party to the proceeding in connec- 
tion with which the matter arises may commence an action in 
the United States Court of International Trade by filing a sum- 
mons, and within thirty days thereafter a complaint * * *. 


Since plaintiff filed a summons within thirty days after the pub- 
lication of the countervailing duty order, this action was “com- 
menced in accordance with the rules of the Court of International 
Trade within the time specified in [section 15l6a],” 28 U.S.C. 
§ 2636(c), and accordingly the Court has jurisdiction. 

Defendant erroneously argues that when Congress amended sec- 
tion 2636(c) it intended to make the filing of a complaint within 
thirty days after the filing of a summons a jurisdictional prerequi- 
site. Defendant’s interpretation begins with a deletion of the refer- 
ence in section 2636(c) to commencement in accordance with the 
Court’s rules. It then reads the section to mean that commence- 
ment can only be accomplished by fulfilling both the summons and 
complaint procedures set forth in section 1516a, irrespective of the 
manner in which commencement is defined in the Rules of this 
Court. Defendant further argues that in Bethlehem Steel Corp. v. 
United States, 742 F.2d 1405 (Fed. Cir. 1984), “the appellate court 
concluded that the time limits specified in section 151l6a, not sec- 
tion 2636(c), controlled.” Brief for Defendant at 5. 

Like Jernberg, supra, Bethlehem Steel was a case involving the 
law as it existed prior to the Trade and Tariff Act of 1984, Pub. L. 
98-573, 98th Cong. 2d Sess. (1984). The Bethlehem Steel Court held 
that an action challenging a negative aspect of an affirmative de- 
termination by the Department of Commerce was properly brought 
within thirty days after the publication of the final countervailing 
duty order rather than within thirty days after the earlier final af- 
firmative countervailing duty determination. 
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In discussing the relationship between sections 15l6a and the 
former version of section 2636(c), the Bethlehem Steel Court found 
those provisions to be “in pari materia’ and without conflict. 742 
F.2d at 1412. While the Court found congressional intent that the 
prior version of section 2636(c) ‘should ‘substantially restate * * * 
the law set forth in section 516A of the Tariff Act of 1930 [19 U.S.C. 
§1516a], as added by the Trade Agreements Act of 1979,’” id., 
citing H.R. Rep. No. 1235, 96th Cong. 2d Sess. 56, reprinted in 1980 
U.S. Code Cong. & Ad. News 3729, 3767, there is nothing in Bethle- 
hem Steel which indicates that the time provisions set forth in sec- 
tion 1516a are controlling of the Court’s jurisdiction except insofar 
as that section is incorporated by reference in 28 U.S.C. §2636(c). 
See Bethlehem Steel, 742 F.2d at 1412, quoting S. Rep. No. 466, 96th 
Cong., 2d Sess. 17 (1979). 

Although the language of section 2636 has been changed, the leg- 
islative history is silent as to the reasons for the amendments to 
sections 15l16a and 2636(c). The Court will not infer from the 
change in section 2636(c) that Congress intended sub silentio to 
strip the Court of its discretion to allow late filings of complaints 
under Rule 6(b), overrule Jernberg Forgings by making the filing of 
a timely complaint as well as the filing of a timely summons a ju- 
risdictional prerequisite, and supersede Rule 3(b) of the Rules of 
this Court, which defines the manner in which an action under sec- 
tion 1516a(a)(2) is commenced. 

Section 2636(c) was a technical change necessitated by a simulta- 
neous substantive amendment to section 151l6a. Section 
1516a(aX(2A\ii) states that an action contesting a Commerce deter- 
mination concerning whether a particular type of merchandise is 
within the class of merchandise described in an existing finding of 
dumping or antidumping or countervailing duty order must be 
commenced within thirty days after “the date of mailing of a deter- 
mination.” 19 U.S.C. §1516a(a\(2\Aii) (Supp. II 1984) (emphasis 
added). Since the new version of section 1516a contains this provi- 
sion, reflecting a time period begun by an event other than pubii- 
cation of a determination in the Federal Register, section 2636(c) 
could not possibly have been left in its previous form, under which 
actions contesting all determinations listed in section 1516a were 
required to be commenced “within thirty days after the date of the 
publication of such determination in the Federal Register.” 28 
U.S.C. §2636(c) (1982) (emphasis added), current version at 28 
U.S.C. § 2636(c) (Supp. IT 1984). 

The Court must now decide whether plaintiff should be granted 
leave to file its complaint out of time. The rules governing plain- 
tiffs motion are set forth in Rule 6(b) of the Rules of this Court, 
which states in pertinent part: 


(1) When by these rules or by a notice given thereunder or 
by order of the court, an act is required or allowed to be done 
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at or within a specified time, the court may upon motion, for 
good cause shown, order the period extended; 


* * * * * * * 


(2) * * * The motion shall be filed prior to the expiration of 
the period allowed for the performance of the act to which the 
motion relates (including any previous extension of time); 
except, when for good cause shown, the delay in filing was the 
result of excusable neglect or circumstances beyond the control 
of the party. 


Plaintiffs argue that their reason for missing the filing deadline 
and their conduct after realizing their error justify the Court’s ex- 
ercise of discretion in allowing the complaint to be filed out of time 
based upon excusable neglect: 


By inadvertence, the time for filing the complaint was incor- 
rectly and inadvertently docketed, adding a five-day mailing 
period to the normal 30 day period. Thus, the complaint was 
not filed within the 30 day period normally allowed by statute 
under 19 U.S.C. § 1516a(aX(2\ii). Rather, it was filed on May 9, 
1986, 32 days after the filing of the summons. 


Brief for Plaintiffs at 1-2. Plaintiffs further contend that they 
quickly sought to correct the error, no prejudice resulted to any op- 
posing party and the denial of their motion, balanced against the 
concerns of the other parties, would exact far too great a penalty 
for the two day delay. They say that their error is similar to that 
involved in Jernberg, supra, in which the complaint was not timely 
filed because it was mailed without proper postage. 

The error in this case is different from that in Jernberg, where 
plaintiffs attempt to file occurred within the proper filing deadline. 
However, the Court in its discretion holds that relief under Rule 
6(b) is warranted since dismissal is a penalty too severe where no 
prejudice was occasioned by the two day filing delay. 

The cases cited in opposition to plaintiffs’ motion are inapposite. 
Those authorities involve situations where the court did not have 
discretion to enlarge the applicable filing period, or cases such as 
Wei v. Hawaii, 763 F.2d 370 (9th Cir. 1985), where the court, in its 
discretion, determined not to grant leave to file the complaint out 
of time. In that case plaintiff's counsel did not even docket the ap- 
plicable 120 day limit, and timely service was not affected because 
the plaintiff wished to add additional causes of action to his com- 
plaint prior to service, but delayed in amending the complaint. The 
Court finds that its decision is contrary to no precedent of this 
Court nor of any raised by the opponents of plaintiffs’ motion. 


CoNCLUSION 


The Court holds that the failure to file a complaint within the 
time specified in 19 U.S.C. §1516a(aX2XA) does not constitute a ju- 
risdictional defect under 28 U.S.C. §2636(c) and that the Court has 
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discretion in determining whether to allow such a complaint to be 
filed out of time under Rule 6(b) of the Rules of this Court. In this 
case, where the summons was timely filed, the Court, in its discre- 
tion, holds that the two day delay in filing the complaint due to 
inadvertent docketing by counsel constitutes excusable neglect 
since no prejudice resulted to the opposing parties. 

Defendant and defendant-intervenors’ motion to dismiss for lack 
of jurisdiction is denied. Plaintiffs’ motion to file the complaint out 
of time is granted. Defendant’s motion to stay the filing of the ad- 
ministrative record is granted. The administrative record shall be 
filed not later than 45 days from the date of this opinion. So or- 
dered. 


(Slip Op. 86-73) 


NortH AMERICAN FOREIGN TRADING CORP., PLAINTIFF v. UNITED 
STATES, DEFENDANT 


Court No. 80-10-01631 
Before DiCar1o, Judge. 


Plaintiff's solid state electronic clocks from Taiwan were classified and duties as- 
sessed under items 715.15, 716.15, and 720.34, Tariff Schedules of the United States 
(TSUS). Defendant admits that the classification is erroneous under United States v. 
Texas Instruments, Inc., 69 CCPA 136, 673 F.2d 1375 (1982), and says the merchan- 
dise is properly classified as electrical articles, not specially provided for, under item 
688.36, TSUS, at a rate of 5.5% ad valorem, the rate under 688.40, TSUS in 1979. 
Item 688.40 was superseded by, inter alia, item 688.45 in 1980, and item 684.45 was 
retroactively replaced for all unliquidated entries by, inter alia, item 688.36 in 1982 
by Executive Order 12371. 

Plaintiff argues that its merchandise is entitled to enter duty-free under the Gen- 
eralized System of Preferences (GSP) since merchandise from Taiwan classifiable 
under item 688.40 is entitled to GSP status. Plaintiff claims (1) Executive Order 
12,371 does not cover its merchandise, (2) the President cannot retroactively change 
the rate of duty for its merchandise, and (3) the President did not observe procedur- 
al requirements for withdrawing GSP status. 

The Court holds that Executive Order 12371 does cover plaintiff's merchandise, 
and does not retroactively impose duty since the merchandise had not been finally 
liquidated. Since Congress gave the President discretion to determine whether mer- 
chandise was ineligible for GSP treatment, and the President stated in the Execu- 
tive Order that the clocks had never been eligible for GSP treatment, the President 
did not withdraw GSP status from the clocks and was not required to observe the 
procedural requirements for withdrawing GSP status. 

[Defendant’s motion for summary judgment is granted.] 


(Decided July 17, 1986) 


Fitch, King & Caffenizis, (James A. Caffenizis) for plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Civil Division, Department of Justice 
(Susan Handler-Menahem) for defendant. 
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MEMORANDUM OPINION AND ORDER 


DiCaro, Judge: In 1979 solid state electric clocks imported from 
Taiwan with movements measuring less than 1.77 inches in width 
were classified under items 715.15, 716.15, and 720.34, Tariff Sched- 
ules of the United States (TSUS). Item 715.15, TSUS, covered 
watches and clocks with watch or clock movements measuring less 
than 1.77 inches in width. Under item 715.15, TSUS, which carried 
no duty, movements were assessed under item 716.15, TSUS, and 
cases under item 720.34, TSUS. 

In 1982 our appellate court held that since solid state electronic 
watches did not have movements, they could not be classified under 
item 715.15, but were classifiable under item 688.45, TSUS, as 
“electrical articles, not specially provided for’ (electrical articles, 
nspf). United States v. Texas Instruments, Inc., 69 CCPA 136, 673 
F.2d 1375 (1982). 

In this action, plaintiff's solid state electronic clocks from Taiwan 
were classified and duties assessed under item 715.15, 716.15, and 
720.34, (TSUS). Defendant admits that the classification is errone- 
ous under Texas Instruments. Defendant says the merchandise is 
properly classified under item 688.36, TSUS, at a rate of 5.5% ad 
valorem, the rate under item 688.40, TSUS, in 1979. Effective 
March 30, 1980, item 688.40 was superseded by item 688.45 and 
688.44 (covering electrical articles using pre-programmed digital in- 
tegrated circuits to produce sounds). Executive Order 12204, 45 Fed. 
Reg. 20740 (1980). In 1982, item 684.45 was retroactively replaced 
for all unliquidated entries by item 688.36 (covering “Solid-state 
electronic watches and clocks and solid-state electronic watch or 
clock modules”) and 688.43 (“other’’) by Executive Order 12371. 47 
Fed. Reg. 30449 (1982). 

Plaintiff challenges the validity of Executive Order 12371 as ap- 
plied to its merchandise and asserts that its merchandise should be 
reliquidated under item A688.40, TSUS, duty-free under the GSP, 
since merchandise from Taiwan entering under item 688.40, TSUS, 
in 1979 was entitled to GSP treatment. The “A” prefix denotes 
duty-free treatment under the GSP. 

Plaintiff moves, and defendant cross-moves, for summary judg- 
ment. The parties agree there are no genuine issues of material 
fact precluding summary judgment. 

The questions presented are (1) whether Executive Order 12371 
covers plaintiff's merchandise, and (2) whether the President retro- 
actively changed the rate of duty for plaintiff's merchandise (3) 
without observing procedural requirements for withdrawing GSP 
status. The Court holds that Executive Order 12371 validly applies 
to plaintiff's merchandise, and that the merchandise is properly 
classified under item 688.36, TSUS, at a rate of 5.5% ad valorem. 

Following the Texas Instruments decision the President on July 
12, 1982 issued Executive Order 12371 to “clarify that certain 
import sensitive articles are, and since the enactment of the Trade 
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Act of 1974 have been, precluded from eligibility for duty-free 
treatment pursuant to section 503(c)(i) [sic] of the Trade Act [19 
U.S.C. §2463(c\1)].” 47 Fed. Reg. 30449. 

The validity of Executive Order 12371 was upheld in North 
American Foreign Trading Corp. v. United States, 8 CIT 359 (1984), 
reh’g den., 9 CIT ——, Slip Op. 85-24 (March 1, 1985), aff'd, No. 85- 
2271 (Fed. Cir. Feb. 10, 1986) (North American J), an action involv- 
ing solid state electronic digital watches imported from Hong Kong. 
The Court of International Trade [CIT], held that Congress prohib- 
ited granting GSP status to watches, citing section 503(c)\(i(B) of 
the Trade Act of 1974, 19 U.S.C. §2463(c)(1)(B) (1982). Affirming, the 
Court of Appeals for the Federal Circuit held that “the watches 
were not eligible for the benefits of the [GSP] at the time of their 
importation, in accordance with 19 U.S.C. sec. 2463(c)(1) (B) and 
(C).” Slip Op. at 2. Section 2463(c) provides as follows: 


(c) Articles which may not be designated as eligible articles 


(1) The President may not designate any article as an eligi- 
ble article under subsection (a) of this section if such article is 
— one of the following categories of import-sensitive arti- 
cles— 

(A) textile and apparel articles which are subject to tex- 
tile agreements, 

(B) watches, 

(C) import-sensitive electronic articles, 

(D) import-sensitive steel articles, 

(E) footwear articles specified in item 700.05 through 
700.27, 700.29 through 700.53, 700.55.23 through 700.55.75, 
and 700.60 through 700.80 of the Tariff Schedules of the 
United States, 

(F) import-sensitive semimanufactured and manufac- 
tured glass products, and 

(G) any other articles which the President determines to 
be import-sensitive in the context of the Generalized 
System of Preferences. 


Since plaintiff's watches were excluded from GSP status in North 
American I, the watches did not obtain such status when their 
tariff classification was changed and since the President did not 
withdraw duty-free treatment from plaintiff's merchandise, the 
President was not required to follow the statutorily mandated pro- 
cedure in withdrawing such status established by section 504(a) of 
the Trade Act of 1974, 19 U.S.C. §2464(a) (1982). 

Plaintiff first argues that Executive Order 12371 does not, by its 
terms, encompass merchandise entered before 1980. Plaintiff notes 
that (1) Annex II to Executive Order 12371, establishing staged re- 
ductions in rates of duties for affected items, amends Annex III to 
Presidential Proclamation 4707 which was effective January 1, 
1980, and (2) the table in Annex II displaying rates of duty under 
Executive Order 12371 does not include a rate of duty for articles 
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entered before January 1, 1980. Plaintiff argues that if the Presi- 
dent meant to refer to merchandise entered prior to 1980, he had 
to refer to such merchandise in Annex II. 

The Court disagrees. Executive Order 12371 by its terms affects 
“all articles previously entered for which liquidation as not been 
made final” as of the day following the date of the order, July 13, 
1982. Since plaintiff's action challenging the denial of its protest 
was pending before the Court at that time, liquidation of its entries 
had not yet become final, and its merchandise is within the scope 
of the Executive Order. Annex II does not limit the scope of Execu- 
tive Order 12371, but rather establishes staged reductions in rates 
of duties for the newly created tariff items. 

Plaintiff further argues that Executive Order 12371 does not 
affect the GSP status of merchandise within item 688.40, under 
which plaintiff seeks classification, on the ground that the order 
does not specifically mention the GSP status of merchandise classi- 
fiable under that item. Section 3 of Executive Order 12371, pro- 
vides: 


Annex III of Executive Order No. 11888 of November 24, 1975, 
as amended, listing articles that are eligible for benefits of the 
GSP when imported from all designated beneficiary developing 
countries except those specified in General Headnote 3(c)iii) of 
the TSUS, is amended by deleting TSUS item 688.45 therefrom 
and inserting in lieu thereof TSUS item 688.43. 


In 1982, item 688.40, TSUS, was not on the relevant GSP list, 
Annex III of Executive Order No. 11888, as amended, having been 
replaced by items 688.44 and 688.45 in 1980. Since the President 
stated that Executive Order 12371 affects all articles for which liq- 
uidation had not been made final, the reference in Executive Order 
12371 to item 688.45 is properly read to cover the predecessor pro- 
vision. 

Second, plaintiff argues that if the President did retroactively 
withdraw GSP status from articles classifiable under item 688.40, 
TSUS, the President has no authority to retroactively deny duty- 
free treatment. But, as the Circuit Court of Appeals for the Federal 
Circuit stated in North American I: 


This is not a case of retroactive imposition of duty, because the 
goods in question had not been finally liquidated. Executive 
Order 12371 by its terms applied only to [merchandise] that 
had not been liquidated prior to the Order. 47 Fed. Reg. 30449, 
30450 (1982). No vested right to a particular classification or 
rate of duty or preference is acquired at the time of importa- 
tion. Norwegian Nitrogen Products Co. v. United States, 288 
U.S. 294, 318 (1932); United States v. Yoshida International, 
Inc., 526 F.2d 560, 580 (CCPA 1975). 


Slip Op. at 1-2. Plaintiff cannot complain if its protest extended 
the finality of the liquidation to allow the President to correct an 
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unanticipated effect of a change in the classification of its mer- 
chandise. 

Finally, plaintiff argues that since the President did not follow 
the statutorily mandated procedure for withdrawing GSP status, 
set forth in 19 U.S.C. §2461, any withdrawal of GSP treatment for 
articles classifiable under item 688.40, TSUS, is ultra vires and 
void. Again, the Court disagrees. 

The Court finds no indication that Congress intended to include 
the clocks in this case in the reference to “watches” in section 
2463(c\1B). But the Court holds that the President could find that 
the clocks were prohibited by Congress from designation for GSP 
treatment as “import sensitive electronic articles” under section 
2463(c\(1C) or “other articles which the President determines to be 
import-sensitive in the context of the Generalized System of Prefer- 
ences” under section 2463(c)\(1\(G). 

Nothing in the statute or legislative history defines the term 
“import-sensitive” in subsections 2463(c\(1) (C), (D), (F), or (G). Nor 
is there any provision providing for procedures to be followed in de- 
termining whether merchandise is “import-sensitive” within those 
subsections. Since subsection 2463(c)1\G) clearly states that the 
President may determine that articles are “import-sensitive’, the 
Court concludes that Congress gave the President discretion to de- 
termine whether merchandise is “import-sensitive” under the stat- 
ute and therefore prohibited from designation for GSP treatment. 

Plaintiff concedes that “Congress has given the President the 
power to exercise his judgment in designating articles as eligible 
for GSP benefits * * * in determining whether the designated arti- 
cle is import-sensitive,” but argues that “the question of ‘import- 
sensitivity’ is to be determined in accordance with the statutory 
provisions governing GSP designation of articles.” Plaintiff's 
Second Supplemental Brief at 2-3. While the statute clearly estab- 
lishes procedures the President is to follow for designating articles 
as eligible for GSP treatment, section 2463(a), there is no similar 
provision with respect to those articles which may not be designat- 
ed as eligible. The Court will not infer such a provision. 

The Court holds that Congress granted the President authority 
to issue Executive Order 12371, and that the Executive Order 
served as the President described, “to clarify” that the merchan- 
dise had been considered “import-sensitive”’ since the enactment of 
the Trade Act of 1974 and therefore was ineligible for duty-free 
treatment under the GSP. Since the merchandise was ineligible for 
GSP treatment, the President did not withdraw GSP status from 
the clocks and was not required to observe the procedural require- 
ments for withdrawing GSP status. 

Plaintiff's motion for summary judgment is denied; defendant’s 
motion for summary judgment is granted. Judgment will be en- 
tered accordingly. So ordered. 
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(Slip Op. 86-74) 


Puiuipp BrRoTHERS, INc., OSAKA TITANIUM Co., Ltp., AND ToHo TI- 
TANIUM Co., LTD., PLAINTIFFS v. UNITED STATES, DEFENDANT AND 
RMI Co. aNnp TirraNnrum MeEtTats Corp. OF AMERICA, INTERVE- 
NOR-DEFENDANTS 


Plaintiffs challenge an International Trade Commission determination that a 
United States industry was threatened with material injury by imports of titanium 
sponge from Japan. Plaintiffs argue that the Commission’s finding that a domestic 
industry was threatened with material injury and that the threat was by reason of 
imports are not supported by substantial evidence or otherwise in accordance with 
law. 

The Court holds that the Commission’s finding that the domestic titanium sponge 
industry was threatened with material injury is supported by evidence of lost sales 
and profits, and that the Commission’s finding that Japanese imports caused the 
threat of material injury is supported by evidence of Japanese producers’ increased 
capacity, incentive to export to the United States, and aggressive pricing tactics. 

[Plaintiffs’ motion for judgment on the agency record is denied. The action is dis- 
missed. ] 


(Decided July 17, 1986) 


Busby, Rehm and Leonard, P.C. (David Busby, Will E. Leonard, Munford Page 
Hall, II, Ruth Bale Lippincott); Graham & James (Denis H. Oyakawa, Patrick 
Fields, Yoshihiro Saito) and Wender, Murase & White (Matthew J. Marks, Greyson 
Bryan, Roger Selfe) for plaintiffs. 

Lyn M. Schlitt, General Counsel, Michael P. Mabile, Assistant General Counsel, 
United States International Trade Commission (Stephen A. McLaughlin) for defend- 
ant. 

Wilmer, Cutler & Pickering (A. Douglas Melamed, John D. Greenwald, Richard K. 
Lahne); John F. Hornbostel, Jr., RMI Company, for intervenor. 

Pillsbury, Madison & Sutro (Donald E. deKieffer, Francis J. Sailor) for Titanium 
Metals Corp. of America, intervenor. 


MEMORANDUM OPINION AND ORDER 


DiCar.o, Judge: Plaintiffs challenge a determination of the 
United States International Trade Commission (Commission) that 
an industry in the United States is threatened with material injury 
by reason of imports of titanium sponge from Japan. Titanium 
Sponge from Japan and the United Kingdom, Inv. No. 731-TA-161 
(Final), U.S.1.T.C. Pub. No. 1600 (Report). The Court holds that the 
Commission’s determination is supported by substantial evidence 
and in accordance with law. 


I. BACKGROUND 


In November, 1983 intervenor RMI Company petitioned the 
International Trade Administration, Department of Commerce 
(Commerce) on behalf of the domestic titanium sponge industry al- 
leging that imports of titanium sponge from Japan were, or were 
likely to be, sold in the United States at less than fair value, that 
these imports were materially injuring, or threatening to injure, an 
industry in the United States, and that an antidumping duty 
should be imposed under 19 U.S.C. § 1673 (1982). 
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Commerce initiated an investigation and found weighted-average 
dumping margins of 15.09% for plaintiff Osaka Titanium Co. and 
34.25% for plaintiff Toho Titanium Co. Notice of its final affirma- 
tive determination was published on October 1, 1984. 49 Fed. Reg. 
38,687 (1984). 

On October 29, 1984, the Commission determined unanimously 
that an industry in the United States was not materially injured 
by reason of imports of titanium sponge from Japan and deter- 
mined by a vote of 3-2 that an industry in the United States was 
threatened with material injury by reason of imports of titanium 
sponge from Japan. An antidumping duty order was published in 
the Federal Register on November 30, 1984. 49 Fed. Reg. 47,053 
(1984). 


II. JupictiaL REVIEw 


The Commission’s determination must be sustained unless it is 
“unsupported by substantial evidence on the record, or otherwise 
not in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1982). Plain- 
tiffs emphasize that the Commission did not find material injury 
by reason of imports and determined a threat of material injury by 
a vote of three to two. “This, therefore, is as weak a final affirma- 
tive determination as the Commission can produce—a three to two 
division of Commissioners and a foggy forecast of the future as the 
basis of the three-person majority’s determination.” Plaintiffs’ 
Brief at 2. The size of the Commission majority is, however, irrele- 
vant. The Court may consider only whether the determination of 
the Commission is unsupported by substantial evidence or other- 
wise not in accordance with law. 

This Court recently considered the scope of “substantial evi- 
dence’”’ review. 


Substantial evidence is more than a mere scintilla. It means 
such relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion,” Consolidated Edison Co. v. 
NLRB, 305 U.S. 197, 229 (1938), quoted in Matsushita Electric 
Industrial Co. Ltd. v. United States, 750 F.2d 927, 933 (Fed. Cir. 
1984). It is “enough [evidence] to justify, if the trial were to a 
jury, a refusal to direct a verdict when the conclusion sought 
to be drawn from it is one of fact for the jury,’ NLRB v. Co- 
lumbian Enameling & Stamping Co., 306 U.S. 292, 300 (1989), 
and “something less than the weight of the evidence * * * [T]he 
possibility of drawing two inconsistent conclusions from the 
evidence does not prevent an administrative agency’s finding 
from being supported by substantial evidence,” Consolo v. Fed- 
eral Maritime Commission, 383 U.S. 607, 620 (1966). See Univer- 
sal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951); Matsushita 
Electric Industrial Co. Lid. v. United States, 750 F.2d 927, 936 
(Fed. Cir. 1984) (substantial evidence a “limited standard of 
review ’). 
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Carlisle Tire & Rubber Co. v. United States, 9 CIT ——, 622 F. 
Supp. 1071, 1074 (1985). 

The standard of judicial review of the Commission’s interpreta- 
tion of the statutes it administers was recently summarized by our 
appellate court: 


A reviewing court must accord substantial weight to an 
agency’s interpretation of a statute it administers. Zenith 
Radio Corp. v. United States, 487 U.S. 443, 450-51 (1978); Udall 
v. Tallman, 380 U.S. 1, 85 (1964). Though a court may reject an 
agency interpretation that contravenes clearly discernible leg- 
islative intent, its role when that intent is not contravened is 
to determine whether the agency’s interpretation is “sufficient- 
ly reasonable”. Federal Election Committee v. Democratic Sena- 
torial Campaign Committee, 454 U.S. 27, 39 (1981); see Mela- 
mine Chemicals, Inc. v. United States, 732 F.2d 924, 928 (Fed. 
Cir. 1984). The agency’s interpretation need not be the only 
reasonable construction or the one the court would adopt had 
the question initially arisen in a judicial proceeding. Chevron, 
U.S.A. Inc. v. National Resources Defense Council, 467 U.S. 837, 
843 n.11, 104 S.Ct. 2778, 2782 n.11 (1984); see Consumer Prod- 
ucts Division, SCM Corp. v. Silver Reed America, Inc., 753 F.2d 
1033, 1039 (Fed. Cir. 1985). 


American Lamb Co. v. United States, No. 86-560 (Fed. Cir. Feb 28, 
1986), Slip Op. at 13. 


III. Discussion 


The Commission made its determination pursuant to 19 U.S.C. 
§ 1673d(b\(1(A)Gi) (1982), which provides that the Commission 
“shall make a final determination of whether an industry in the 
United States is threatened with material injury * * * by reason of 
imports.” The parties agree that the Commission may make an af- 
firmative finding only when it finds both (1) threat of material 
injury and (2) that the threat of material injury is caused by im- 
ports. See American Spring Wire Corp. v. United States, 8 CIT 20, 
22, 590 F.Supp. 1273, 1276 (1984) aff'd sub. nom. Armco, Inc. v. 
United States, 760 F.2d 249 (Fed. Cir. 1985). 

“Material injury” is defined by statute as “harm which is not in- 
consequential, immaterial, or unimportant.” 19 U.S.C. §1677(7)(A) 
(1982). Congress has directed the Commission to consider “all rele- 
vant economic factors which have a bearing on the state of the in- 
dustry,” 19 U.S.C. § 1677(7\(C\iii), including, but not limited to: 


(I) actual and potential decline in output, sales, market 
share, profits, productivity, return on investments, and utiliza- 
tion of capacity, 

(ID factors affecting domestic prices, and 

(IID) actual and potential negative effects on cash flow, inven- 
tories, employment, wages, growth, ability to raise capital, and 
investment. 
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Id; see H.R. Rep. 317, 96th Cong., Ist Sess. 46 (1979); S.Rep. 249, 
96th Cong., Ist Sess. 88, reprinted in 1979 U.S. Code Cong. & Ad. 
News 381, 474. 

The Commission has latitude in weighing economic factors it con- 
siders relevant to its determination of threat of material injury, 
but the determination “must be based upon information showing 
that the threat is real and injury is imminent, not a mere supposi- 
tion or conjecture.” S. Rep. No. 249, 96th Cong. Ist Sess. 88-89 
(1979); H.R. Rep. No. 317, 96th Cong., Ist Sess. 47048 (1979). Cf. 
Trade and Tariff Act of 1984, Pub. L. 98-573, §626, codified at 19 
U.S.C. §1677(7F)\Gi) (Supp. II 1984), (applicable to petitions filed 
after October 20, 1984; the petition in this case was filed November 
28, 1983). 


A. Threat of Material Injury 


Plaintiffs first argue that there is not substantial evidence in the 
record to support the Commission’s finding that the threat to the 
domestic titanium sponge industry was real and imminent. 

The record indicates that titanium sponge is an intermediate 
product; it is used to make titanium ingot, which is used to make a 
variety of titanium mill products, between 60 and 80% of which 
are used, in the United States, in the aerospace industry. During 
the period of the Commission investigation, January 1981 to June 
1984, there were four domestic companies producing titanium 
sponge. Three of the four, including intervenors RMI and Titanium 
Metals, Inc. were integrated producers—they also produced titani- 
um ingot and mill products. There were also four ingot producers 
that did not produce titanium sponge. The three integrated sponge 
producers account for all but 5 to 10.5% of the domestic consump- 
tion of sponge. The nonintegrated ingot producers buy their sponge 
from the lone nonintegrated sponge producer, International Titani- 
um, Inc. (ITI), or from importers. 

The Commission majority noted that the 


titanium sponge industry is a highly volatile industry that has 
yet to fully mature. It has been plagued by a recurring pattern 
of sharp supply and demand shifts and has had to rely on 
demand projections (for both military and commercial mar- 
kets) which have tended to be unreliable because of changes in 
a complex mosaic of factors, including the speculative nature 
of aerospace and defense demand. 


Report at 8. 

The last boom period in the industry was 1979-81, during a rapid 
increase in demand for commercial aircraft; there was a significant 
slump in 1982-83; and the domestic industry improved in January- 
June 1984. Plaintiffs do not dispute the Commission’s findings that 
apparent domestic consumption of titanium sponge fell from 68 
million pounds in 1981 to 31.4 million pounds in 1983, before rising 
to 30.9 million pounds in January-June 1984; domestic production 
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fell from 55.7 million pounds in 1981 to 28.4 million pounds in 1983, 
before increasing to 22.4 million pounds in January-June 1984; do- 
mestic capacity utilization went from 92.4 percent in 1981 to 45.1 
percent in 1983 to 71.7 percent in January-June 1984. Employment 
and wages in the titanium sponge industry also declined from 1981 
before rising in 1984. Capital expenditures declined dramatically in 
January-June 1984. 

The Commission said that there was real and imminent threat of 
material injury despite the 1984 recovery because (1) prices and 
unit values remained in decline for sponge delivered in the first 
half of 1984, (2) future domestic sales to the National Defense 
Stockpile (stockpile) were threatened, and (3) the lone domestic 
nonintegrated sponge producer, ITI, was discouraged from making 
capital investment. The Commission found that future increases in 
imports would cause material injury in lost sales and further de- 
pression of prices. 

Plaintiffs do not dispute, and the record evidence supports, the 
Commission’s finding that prices and unit values continued to de- 
cline for sponge delivered in the first half of 1984. The price in 
1984 was less than half the 1981 price. Plaintiffs do dispute that 
the record supports the Commission’s finding that future stockpile 
purchases were imminent. In September, 1983 plaintiff Philipp 
Brothers, Inc. (Phibro) won a General Services Administration 
(GSA) contract to supply 6 million pounds of sponge, out of 9 mil- 
lion pounds bought, for the stockpile. With this contract, plaintiffs’ 
share of the United States market went from 6.2 percent in 1983 to 
24.4 percent in the first half of 1984. Plaintiffs note that the 1983 
stockpile purchase was the first in 20 years and argue that the 
record does not contain substantial evidence to support the Com- 
mission’s finding that future stockpile purchases were imminent. 

The record indicates that (1) the Federal Emergency Manage- 
ment Agency (FEMA), which manages the stockpile, stated in May, 
1980, that the agency’s goal was to procure 195,000 tons (390 mil- 
lion pounds) (2) GSA had 32,331 tons (64,662 million pounds) of 
sponge in the stockpile as of August 2, 1983, and (3) both FEMA 
and GSA have emphasized the high priority of titanium sponge in 
the overall stockpile requirements. At the urging of plaintiffs, the 
Commission sought to verify the likelihood of additional procure- 
ment of sponge for the stockpile. The record contains a letter from 
FEMA stating that it anticipated that significant purchases of 
sponge for the stockpile would be made in fiscal years 1985 and 
1986. This is “such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion,” Federal Trade Com- 
mission v. Indiana Federation of Dentists, 54 U.S.L.W. 4531, 4533 
(U.S. June 2, 1986) quoting Universal Camera Corp. v. NLRB, 340 
U.S. 474, 477 (1951). The Court holds that the Commission’s finding 
that titanium sponge purchases by the GSA were imminent is sup- 
ported by substantial evidence on the record. 
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Plaintiffs also contest the Commission’s finding of a real threat 
of material injury to ITI, the only domestic nonintegrated producer 
of titanium sponge. ITI was established to supply sponge to nonin- 
tegrated mill product manufacturers and therefore most directly 
competes with imports. Plaintiffs first argue that ITI is only “tech- 
nically nonintegrated,” because its ‘“parent,’”’” Wyman-Gordon Com- 
pany, is a “reliable customer” for its sponge. Plaintiffs’ Brief at 52. 
The record supports the Commission’s findings that Wyman- 
Gordon is in the position of an independent purchaser, negotiating 
its contracts with ITI on an arms-length basis. Moreover, Wyman- 
Gordon does not purchase all of ITI’s production. ITI’s sales to 
other melters have been a substantial proportion of its production. 

Plaintiffs also argue that ITI’s difficulties were caused by high 
start-up costs and insufficient certification to provide titanium 
sponge for all military and aerospace end uses. However, record 
evidence indicates that ITI lost sales and revenues to imports and 
that its inability to maintain a positive cash flow from operations 
impaired its ability to raise capital necessary for expansion in 
highly capital intensive sponge production facilities. Granting the 
agency’s interpretation of both the evidence and the statute “sub- 
stantial weight,” see American Lamb Co. v. United States, No. 86- 
560 (Fed. Cir. Feb. 28, 1986), Slip Op. at 13, the Court holds that the 
Commission’s finding of a real threat of material injury to ITI is 
supported by substantial evidence or otherwise in accordance with 
law. 

Plaintiffs argue that the domestic titanium sponge industry was 
recovering at the end of the investigation period, in June 1984 and 
that the record does not support the Commission’s finding that 
there was a real and imminent threat to the domestic sponge in- 
dustry. Plaintiffs point to evidence in the record that in June 1984 
the domestic industry was operating at over 80% capacity, with 
RMI “reportedly operating at full capacity,” Report at 21-22 (Views 
of Commissioner Stern), prices were moving up for contracts en- 
tered into in the first half of 1984, and employment and wages 
were improving. 

Plaintiffs’ interpretation of the record evidence is plausible, but 
“the possibility of drawing two inconsistent conclusions from the 
evidence does not prevent an administrative agency’s finding from 
being supported by substantial evidence.” Consolo v. Federal Mari- 
time Commission, 383 U.S. 607, 620 (1966). The Court holds that the 
Commission’s determination that there was real and imminent 
threat of material injury because prices remained in decline for 
sponge delivered in the first half of 1984, future domestic sales to 
the stockpile were threatened, and ITI was discouraged from 
making capital investment is supported by substantial evidence in 
the record as a whole or otherwise in accordance with law. 
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B. Causation 


Plaintiffs also argue that the Commission’s determination that 
the threat to the domestic titanium sponge industry is caused by 
Japanese imports is not supported by substantial evidence or other- 
wise in accordance with law. 

The Commission found that the Japanese intended to increase 
imports because (1) they have substantially increased capacity 
while production and plant utilization have fallen, (2) their unused 
capacity and volume-related efficiencies give them incentive to in- 
crease imports to the United States, the world’s largest titanium 
sponge market, and (3) they have sought to increase their penetra- 
tion in the United States market by aggressive pricing practices. 

Plaintiffs do not dispute the Commission findings that Japanese 
capacity increased from 62 million pounds in 1981 to 40.6 million 
pounds in January-June 1984 while production fell from 55 million 
pounds in 1981 to 23.3 million pounds in 1983, before rising slightly 
to 14.7 million pounds in January-June 1984. Unlike the domestic 
industry, however, Japanese producers increased capacity over that 
period so that capacity utilization fell from 88.7% in 1981 to 29.3% 
in 1983, but rose only to 36.2% in January-June 1984. 

Plaintiffs say that capacity alone is insufficient to prove intent to 
increase imports, citing American Spring Wire Corp. v. United 
States, 8 CIT 20, 28, 590 F. Supp. 1275, 1280 (1984) aff'd sub. nom., 
Armco, Inc. v. United States, 760 F.2d 249 (Fed. Cir. 1985). Plaintiffs 
say the increase in Japanese capacity was in response to increased 
world demand, noting that the record indicates that Japanese im- 
ports to the European Communities increased by more than 50% in 
1984. 

Although “[t]he mere fact of increased capacity does not ipso 
facto imply increased exports to the United States,” American 
Spring Wire, 8 CIT at 28, 590 F. Supp. at 1280, capacity may be con- 
sidered by the Commission. See Rhone Poulenc, S.A. v. United 
States, 8 CIT 47, 592 F. Supp. 1318 (1984); Alberta Gas Chemicals, 
Inc. v. United States, 1 CIT 312, 515 F. Supp. 780 (1981). In Rhone 
Poulenc the Court affirmed a Commission finding of threat of mate- 
rial injury where, as in this case, the Commission looked at excess 
foreign capacity and pricing practices. 

The record contains several instances of lost revenue to domestic 
producers caused by lower price quotes from Japanese importers. 
In response to these lower price quotes domestic producers lowered 
their prices to meet competition from imports and obtain or keep 
contracts. The most significant of these events involved a large, 
long-term contract RMI won with Martin-Marietta Aluminum, Inc. 
in May 1983. In October 1983 Phibro made three unsolicited offers 
to Martin-Marietta at prices substantially lower than the contract 
price. The contract contained a “meet competition” clause, so RMI 
was faced with the choice of either meeting Phibro’s price or relin- 
quishing the contract. 
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Although Phibro withdrew its offers immediately after RMI filed 
its antidumping petition in November 1983, Martin-Marietta.subse- 
quently told RMI of its “desire to pursue discussions for [RMI] to 
remain competitive,” and these discussions resulted in a reduction 
of RMI’s prices for January-June 1984. The Commission majority 
recognized this loss of revenue and viewed Phibro’s behavior as evi- 
dence of aggressive pricing to increase market share. Report at 12. 
Plaintiffs argue that the episode does not evidence aggressive be- 
havior because the offer was withdrawn. The offer was withdrawn, 
however, only after RMI filed its antidumping petition. The Com- 
mission may disregard or give little weight to tactical maneuvering 
after the filing of an antidumping petition. See, e.g., Rhone Poulenc, 
8 CIT at 53, 592 F. Supp. at 1824-25. Plaintiffs also attempt to min- 
imize the incident by asserting that RMI lost relatively little reve- 
nue, dismissing RMI’s price reduction as insignificant. However, 
the Commission did not focus so much on the amount of the lost 
revenues as on the evidence of aggressive Japanese producer pric- 
ing presented by this incident. 

Plaintiffs further argue that injury to domestic industry is 
merely speculative, as in Alberta Gas Chemicals, Inc. v. United 
States, 1 CIT 312, 515 F. Supp. 780 (1981), where the Court reversed 
an affirmative Commission finding of threat of material injury. 
Plaintiffs argue that further Japanese penetration in the domestic 
market and future stockpile purchases are similarly speculative. In 
Alberta Gas the foreign producer was producing at 100% capacity 
and nearly all production was committed under existing contracts. 
The Court held that plans by the foreign industry to increase ca- 
pacity were indefinite. 1 CIT at 323-24, 515 F. Supp. at 790-91. In 
this case, excess capacity exists and, as the Court has held, the 
Commission’s finding of future stockpile purchases is supported by 
substantial evidence. 

Plaintiffs and the two dissenting members of the Commission at- 
tribute depressed sponge prices tc low demand for mill products, 
not pressure from dumped Japanese sponge. When demand for mill 
products is low, the integrated producers have excess sponge, which 
they must sell on the commercial market. Plaintiffs argue that the 
record indicates that the Japanese sponge industry also experi- 
enced difficulties in 1981-83, during which time production, exports 
to the United States, and prices all fell. Plaintiffs say they merely 
respond to low domestic prices caused by the integrated domestic 
producers. 

This view is plausible, and the Court might find it compelling if 
it were to consider the evidenciary record de novo. But the Court’s 
review is at an end if the agency’s interpretation is reasonable. 
American Lamb, supra. The Court holds that the Commission could 
reasonably find that Japanese imports caused threat of material 
injury by their increased capacity, incentive to increase imports to 
the United States, and aggressive pricing tactics. 
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IV. CoNcLusion 


The Court holds that the Commission’s determination is support- 
ed by substantial evidence and otherwise in accordance with law. 
Plaintiffs’ motion for judgment on the agency record is denied. The 
action is dismissed. Judgment will be entered accordingly. 

So ordered. 


(Slip Op. 86-75) 


HERA SHIPPING, INC., PLAINTIFF v. HARRY CARNES, ET AL., 
DEFENDANTS 


Court No. 86-5-00577 
Before Watson, Judge. 


MEMORANDUM OPINION AND ORDER 


Increase in Amount of Bond 

The District Director of Customs in Miami is found to have lawfully increased 
plaintiff's bond based on a reasonable belief that plaintiff's conduct was endanger- 
ing the revenue of the United States. An informational deficiency in the letter 
giving notice of the increase is found to have been cured by information supplied in 
the government’s motion. 

[Defendants’ motion for summary judgment granted.] 


(Dated July 28, 1986) 


Law Offices of Max P. Engel for the plaintiff. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, and Susan Handler-Menahem, Civil Divi- 
sion, Department of Justice, Commercial Litigation Branch for defendants. 


Watson, Judge: Plaintiff, a bonded international carrier, brought 
this action to enjoin the District Director of Customs in Miami, 
Florida from increasing its bond from $50,000 and $1,300,000 and to 
ask the court to declare that plaintiff be provided with a full ad- 
ministrative hearing on whether its bond should be increased. The 
government has moved to dismiss the action, and in the alterna- 
tive, for summary judgment. 

Plaintiff complained that the District Director’s letter of May 5, 
1986 did not give the 30-day notice required by the Customs Regu- 
lations and that plaintiff was not given due process of law, namely, 
an administrative hearing at which reasonable cause would be 
shown for increasing its bond. 

The issue of notice became moot when the effective date of the 
increase was changed from May 15, 1986 to June 4, 1986. 

The issue of due process might have had some limited measure of 
validity if the government had refused to go beyond the terse state- 
ment to plaintiff in its letter of May 5 that it had reviewed the 
bond and “find the amount to be insufficient in view of the actual 
liabilities incurred by your firm.” 
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However, the informational defects of the letter of May 5 were 
remedied by the information supplied in the government’s motions. 
To the extent that the lack of information in the letter deprived 
plaintiff of due process, that was cured here and there is no need 
for the court to require any additional steps. Cf. Jennings v. Ma- 
honey, 404 U.S. 25 (1971). 

Accompanying the answer and the government’s motion to dis- 
miss, or for summary judgment, is the affidavit of the District Di- 
rector of Customs Service in Miami, Florida. 

This establishes that the District Director, based on information 
provided by inspectors and special agents of the Customs Service, 
and, in particular, on a copy of an extensive affidavit in support of 
a search warrant executed by a special agent, had reason to believe 
that plaintiff was systematically directing bonded merchandise, no- 
tably liquor, into the commerce of the United States without filing 
entries or paying duties or taxes. 

District Directors are fully authorized by law and regulation to 
require bonds and to require changes in them, all in the interest of 
protecting the revenue of the United States. The authority flows 
from 19 U.S.C. § 1623 which in relevant part reads as follows: 

19 U.S.C. § 1623: 


(a) In any case in which bond or other security is not specifi- 
cally required by law, the Secretary of the Treasury may by 
regulation or specific instruction require, or authorize customs 
officers to require, such bonds or other security as he, or they, 
may deem necessary for the protection of the revenue or to 
assure compliance with any provision of law, regulation, or in- 
struction which the Secretary of the Treasury or the Customs 
Service may be authorized to enforce. 

(b) Whenever a bond is required or authorized by a law, reg- 
ulation, or instruction which the Secretary of the Treasury or 
the Customs Service is authorized to enforce, the Secretary of 
the Treasury may— 

(1) Except as otherwise specifically provided by law, pre- 
scribe the conditions and form of such bond, and fix the 
amount of penalty thereof, * * *. 


The statutory authority is exercised in a number of regulations 
setting guidelines for determining the amount of a bond, the 
grounds for requiring additional security, and the conditions of 
bonds for international carriers (the class to which plaintiff be- 
longs). These regulations read as follows: 

19 C.F.R. §113.13(b): Guidelines for determining amount of bond: 


In determining whether the amount of a bond is sufficient, 
the district director or regional commissioner in the case of a 
bond relating to repayment of erroneous drawback payment 
(see § 113.11) should at least consider: 

(1) The prior record of the principal in timely payment 
of duties, taxes, and charges with respect to the 
transaction(s) involving such payments; 
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(2) The prior record of the principal in complying with 
Customs demands for delivery, the obligation to hold unex- 
amined merchandise intact, and other requirements relat- 
ing to enforcement and administration of Customs and 
other laws and regulations; 

(3) The value and nature of the merchandise involved in 
the transaction(s) to be secured; 

(4) The degree and type of supervision that Customs will 
exercise over the transaction(s); 

(5) The prior record of the principal in honoring bond 
commitments, including the payment of liquidated dam- 
ages; and 

(6) Any additional information contained in any applica- 
tion for a bond. 


19 C.F.R. § 113.13(d): Additional security 

Notwithstanding the provisions of this section or any 
other provision of this chapter, if a district director or re- 
gional commissioner believes that acceptance of a trans- 
action secured by a continuous bond would place the reve- 
nue in jeopardy or otherwise hamper the enforcement of 
Customs law or regulations, he shall require additional se- 
curity. 


19 C.F.R. § 113.64: International carrier bond conditions 
A bond for international carriers shall contain the condi- 
tions listed in this section and may be either a single entry 
or continuous bond. 
(a) If any vessel, vehicle, or aircraft, or any master, 


owner, or person in charge of a vessel, vehicle or aircraft 
incurs a penalty, duty, tax or other charge provided by law 
or regulation the obligors agree to pay the sum upon 
demand by Customs. 

(b) The principal agrees to comply with all laws and Cus- 
toms Regulations applicable to unlading, safekeeping, and 
disposition of merchandise, supplies, crew purchases, and 
other articles on board the vehicle, vessel, or aircraft; and 
to redeliver the foregoing to Customs upon demand as pro- 
vided by Customs Regulations. If principal defaults, obli- 
gors agree to pay liquidated damages equal to the value of 
the merchandise involved in the default or three times the 
value of the merchandise involved in the default if the 
merchandise is restricted merchandise or alcoholic bever- 
ages, or such other amount as may be authorized by law or 
regulation. It is understood and agreed that the amount to 
be collected under this condition shall be based upon the 
quantity and value of the merchandise as determined by 
Customs. Value as used in these provisions means value as 
determined under 19 U.S.C. 1401a. 

(c) If the principal’s vessel, vehicle, or aircraft is granted 
clearance without filing a complete outward manifest and 
all required export documents, the principal agrees to file 
timely the required manifest and all required export docu- 
ments. If the principal defaults, the obligors (principal and 
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surety) agree to pay liquidated damages of $50 per day for 
the a 3 days, and $100 per day thereafter, up to $1,000 
in total. 

(d) The obligors agree to exonerate the United States 
and its officers from any risk, loss, or expense arising out 
of entry or clearance of the carrier, or handling of the arti- 
cles on board. 


On the side of the government’s exercise of its power without a 
prior hearing are a number of important considerations. 

The grant of authority for requiring bonds and setting their 
amount is strongly stated and comprehensive. The use of bonds, 
rather than a strict requirement of payment for each transaction, 
involves an element of trust in the conduct of the bonded party. 
The modification of terms of the bond is, in the abstract at least, 
merely the enlargement of something that is already in place. It 
does not have the character of a completely new intrusion into the 
sphere of a party’s activity. 

It does not seem reasonable that a party’s right to keep doing 
business at a certain cost of guaranteeing the performance of its 
duties is paramount to the government’s right to protect the reve- 
nue in a case where there is reason to doubt the performance of 
those duties. 

In short, the business person’s right to have a bond remain un- 
changed is not the sort of property right which is of such funda- 
mental importance that it must remain in place, unmolested, until 
good cause to change it is developed in a hearing. 

Obviously, the power to set bonds can be abused to put people 
out of business without reasonable justification. But that extreme 
possibility is guarded against by the requirement that the notice 
provide sufficient information as to the basis for the change to 
allow it to be challenged in court. The mere existence of that ex- 
treme possibility does not justify the full panoply of due process in 
advance of every modification of bond terms. 

While comparisons of various “rights” are difficult the court is of 
the opinion that the interest of plaintiff in the amount of a bond 
does not appear to be as significant in the scale of values as the 
interests for which full due process rights have been found. Gold- 
berg v. Kelly, 397 U.S. 255 (1970) (entitlement to welfare payments); 
Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123 
(1951) (designation of organizations as Communist). 

The situation is analogous to that in Gallagher & Ascher Co. v. 
Simon, 687 F.2d 1067 (7th cir. 1982), not in the sense that plaintiff 
has the sort of property right that customs brokers were found to 
have in the term special permits under which they operated, but 
rather in that a lesser measure of due process satisfies the balance 
of interests involved. 

In addition, a comparison with the situation recently addressed 
by this court in American Customs Brokers Co. v. United States 
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Customs Service, 10 CIT ——, slip op. 86-56 (May 27, 1986), high- 
lights the deficiencies in plaintiff's case. In that case the court pre- 
liminarily enjoined the government from revoking a customhouse 
broker’s “immediate delivery privilege,” on the ground that the 
government had not complied with statutory requirements for 
giving written notice and for giving the affected party an opportu- 
nity to demonstrate or achieve compliance. Moreover, the govern- 
ment failed to show that the conduct which led to the revocation 
had caused any harm to the government or the public. (The con- 
duct was the listing of erroneous social security or tax identifica- 
tion numbers on the entry papers of automobiles entered under 
bond pending installation of emission controls and safety equip- 
ment.) 

In short, the American Customs Brokers case involved a more 
portentous step taken by the government (revocation), done with a 
lower level of notice and for questionable reasons. Here, the step 
taken of increasing the bond has been proportionate to the conduct 
being regulated and the original notice deficiency has been cured. 

It must be emphasized that a party is not entirely helpless when 
its bond is increased. The question of whether the increase was 
based on a reasonable belief as to the existence of the necessary 
justifying conditions will always be open, as will the reasonableness 
of the increase in relation to the objectives sought to be secured. 

Here the first question has already been answered in the affirm- 
ative. On the reasonableness of the increase the court also finds in 
the affirmative. The uncontroverted affidavit of the District Direc- 
tor shows that, under the circumstances of this case, it was not un- 
reasonable to estimate that a single day’s activity of plaintiff could 
justify the assessment of up to $20,000 in liquidated damages. Nor 
was it unreasonable to treat the activities of plaintiff as a continu- 
ing practice. In short, to protect the revenue against ongoing activi- 
ty of this sort it was not unreasonable to require a bond of 
$1,300,000. 

In sum, the lack of merit to plaintiff's claim of deprivation of due 
process precludes injunctive or declaratory relief. 

Plaintiffs failure to respond to the defendants’ motion to dismiss 
or for summary judgment warrants finding that the increase in the 
amount of the bond was based on a reasonable belief as to the ex- 
istence of the necessary justifying conditions and the court so finds. 

Accordingly, the government’s motion for summary judgment is 
hereby granted. 


(Slip Op. 86-76) 


W.Y. Moser ty, INc., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 81-9-01259 
Before DiCar1o, Judge. 
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[Plaintiff's motion for rehearing is denied.] 


(Decided July 30, 1986) 


Ross & Hardies (Joseph S. Kaplan, John B. Pellegrini, and Eric S. Palles), for 
plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (John J. 
Mahon), for defendant. 


MEMORANDUM OPINION AND ORDER 


DiCar1o, Judge: Plaintiff has moved pursuant to Rule 59 of the 
Rules of this Court for a rehearing of the Court’s decision in W.Y. 
—. Inc. v. United States, 10 CIT——, Slip Op. 86-57 (May 28, 

Plaintiff contends (1) that the Court misconstrued the scope of 
General Interpretive Rule 10(ij), Tariff Schedules of the United 
States (TSUS), and its relevance to the classification issue before 
the court; and (2) the Court failed to recognize that the Nomencla- 
ture For The Classification of Goods in Customs Tariffs (1955) 
(“Brussels Nomenclature’) contains provisions which parallel Rule 
10(ij) with respect to the merchandise in this action. The motion is 
denied. 

A motion for rehearing is addressed to the sound discretion of 
the court. Reynolds Trading Corp. v. United States, 61 CCPA 57, 59, 
C.A.D. 1120, 496 F.2d 1228, 1230 (1974); Commonwealth Oil Refin- 
ing Co. v. United States, 60 CCPA 162, 166, C.A.D. 1105, 480 F.2d 
1352 (1973). “In general, ‘a rehearing is a method of rectifying a 
significant flaw in the conduct of the original proceeding’,” The 
United States v. Gold Mountain Coffee, Ltd., 8 CIT 336, 601 F. 
Supp. 212, 214 (quoting Nahrgang Co. v. United States, 6 CIT 211 
(1983)); W.J. Byrnes & Co. v. United States, 68 Cust. Ct. 358; C.R.D. 
72-5 (1972). “In ruling on a petition for rehearing, a court’s previ- 
ous decision will not be disturbed unless it is ‘manifestly errone- 
ous’.” Gold Mountain Coffee, 8 CIT at 337, 601 F. Supp. at 214, 
citing Quigley & Manard, Inc. v. United States, 61 CCPA 64, 496 
F.2d 1214 (1974). 

Plaintiff first argues that the Court erred in applying General 
Rule 10(ij) to the merchandise. General Rule 10(ij) provides that “a 
provision for ‘parts’ of an article covers a product solely or chiefly 
used as a part of such article, but does not prevail over a specific 
provision for such part.” Plaintiff says a provision for parts cannot 
be a “specific provision” within General Rule 10(ij). Plaintiff also 
says the longstanding tenet of customs law that a part of a part is 
more specifically provided for as a part of the part rather than as 
part of the whole does not derive from General Rule 10(ij), but 
from the rule of relative specificity codified at General Interpreta- 
tive Rule 10(c). 
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Both of plaintiff's interpretations of General Rule 10(ij) were spe- 
cifically rejected in C.F. Liebert v. United States, 60 Cust. Ct. 677, 
685-86, C.D. 3499, 287 F. Supp. 1008, 1014-1015 (1968): 


Plaintiff also claims that General Interpretative Rule (ij) 
* * * does not apply to competition between parts of one arti- 
cle and parts of another * * *. 

In our view, it is much more logical to hold that since clutch- 
es which are parts of winches are classifiable under the specif- 
ic provision for “clutches” rather than as parts of winches, 
clutch parts are classifiable under the provision for parts of 
clutches rather than as parts of winches. Such parts do not 
become parts of winches until they are first parts of clutches. 
Where a particular part of an article is provided for specially, 
eo nomine, and must be classified under that provision regard- 
less of whether it is a part of a whole, a part of that particular 
part is more specifically provided for as a part of the part than 
as a part of the whole. 


See Foster Wheeler Corp. v. United States, 61 Cust. Ct. 166, 178, C.D. 
3556, 290 F. Supp. 375, 384 (1968) and Korody-Colyer Corp. v. United 
States, 66 Cust. Ct. 337, 339, C.D. 4212 (1971) (applying General 
Rule 10(ij) to a parts provision). Plaintiff cites no case to support its 
position except Arthur J. Humphreys v. United States, 59 Cust. Ct. 
231, C.D. 3128, 272 F. Supp 951, aff'd, 56 CCPA 67, C.A.D. 956, 407 
F.2d 417 (1969). Plaintiff's interpretation of that case was rejected 
in Slip Op. 86-57 at 9-10. 

Plaintiff also contends that the Court erred in stating that the 
Brussels Nomenclature “provides no guidance in this case” because 
the Brussels Nomenclature ‘contains no instruction similar to Gen- 
eral Interpretive Rule 10(ij) with respect to classification of parts.” 
Slip Op. 86-57 at 6. Plaintiff points to notes which precede relevant 
sections of the Explanatory Notes to the Brussels Nomenclature to 
argue the relevance of the Brussels Nomenclature to this case. Sec- 
tion Note 1l(g) which precedes Section XVI of the Explanatory 
Notes (vol. 3, page 1153) states that that section which contains a 
provision analogous to the TSUS provision for “boring machinery” 
claimed by plaintiff, does not cover “[pJarts of general use, as de- 
fined in Note 2 to Section XV.” Section Note 2 to Section XV (vol. 
3, page 979) does not include the merchandise in its definition of 
“parts of general use”. General Note II to Section XVI (vol. 3, page 
1156) states: 


In general, parts which are recognisable as specialised to or 
mainly for use with particular machines or apparatus (includ- 
ing those of heading 84.59 or heading 85.22), or with a group of 
machines or apparatus falling in the same heading, are classi- 


fied under the same heading as those machines or apparatus 
* * * 


* * * * * * * 
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The above rules do not apply to parts which in themselves 
constitute an article covered by a heading of this Section (other 
than headings 84.65 and 85.28); these are in all cases classified 
in their own appropriate heading even if specially designed to 
work as part of a larger machine. 


Plaintiff concedes that these section notes are not of general ap- 
plication. Plaintiff does not offer these notes as interpretive aids to 
General Rule 10(ij), and the Court finds that they are not suffi- 
ciently similar to the language or application of that provision to 
serve that purpose. Cf. Toyota Motor Sales, U.S.A., Inc. v. United 
States, 7 CIT 178, 185, 585 F. Supp. 649, 655 (1984) aff'd 753 F.2d 
1061 (Fed. Cir. 1985). 

While the second paragraph quoted above from General Note 2 
to Section XVI is similar to General Interpretative Rule 10(ij), the 
first paragraph quoted above is not. The lengthy list of applications 
and exceptions to these provisions further distinguish them from 
Rule 10(ij). The Court finds General Rule 10(ij) has been interpret- 
ed to apply to provisions which include parts. Resort to the Brus- 
sels to create an ambiguity is inappropriate. F.W. Smidth & Co. v. 
United States, 56 CCPA 77, 84, C.A.D. 958 (1969). 

Plaintiff's motion for rehearing is denied. So ordered. 


(Slip Op. 86-77) 
OLIVETTI CoRP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 81-7-00988 
Before CARMAN, Judge. 


OPINION AND ORDER 
[Judgment for defendant.] 


(Decided July 30, 1986) 


Sharretts, Paley, Carter & Blauvelt (Peter J. Baskin and Ned H. Marshak at trial 
and on the brief) for the plaintiff. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion (Barbara Epstein and Veronica A. Perry at trial and on the brief) for the defend- 
ant. 


CARMAN, Judge: This case involves the proper tariff classification 
of plaintiff's electronic typewriters known as the ET 201 and ET 
221, imported from Italy during 1979 and 1980. The United States 
Customs Service (Customs) classified the typewriters under item 
676.07, Tariff Schedules of the United States (TSUS), as other type- 
writers not incorporating a calculating mechanism. Plaintiff claims 
that they should instead be classified under item 676.05, TSUS, as 
non-automatic typewriters with hand-operated keyboard, not incor- 
porating a calculating mechanism. 
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The relevant tariff provisions follow: 


SCHEDULE 6, Part 4, SuBPpART G 


Typewriters not incorporating a calculating mechanism: 
[claimed 
under] 
676.05 Non-automatic with hand-oper- 
ated keyboard 
[classified 
under] 
676.07 Other 4.7% or 5.1% ad 
val., depending 
upon date of entry 


The Court concludes that plaintiff has failed to overcome the pre- 
sumption that Customs correctly classified the ET 201 and ET 221 
as other typewriters under item 676.07, TSUS. See 28 U.S.C. §2639 
(1982) (presumption of correctness). 


DISCUSSION 


The imported articles are the ET 201 and ET 221 electronic type- 
writers, samples of which were introduced into evidence at the 
trial. The ET 201 and ET 221 are substantially similar in all re- 
spects except that the ET 221 has a 15-character display. Neither 
party argued that the presence of the display was material to the 
Court’s determination. For convenience and brevity, both parties in 
their briefs referred to both models as the ET 221. The Court will 
do the same, with the understanding that when the ET 221 is men- 
tioned, both the ET 201 and ET 221 are meant. 

The ET 221 contains an internally housed electronic microchip 
which gives it a memory capable of storing 1000 characters: 170 
characters are devoted to storing format commands such as mar- 
gins and tabs and the remaining 830 characters can be used to 
store either page formats ! or text. By depressing two keys, the op- 
erator recalls text stored in the memory, which the ET 221 then 
types without further operation of the keyboard. The memory is 
non-volatile, that is it remains intact even when the typewriter is 
turned off. The operator can make corrections and changes to the 
text while keying it, but once text is entered in the memory the 
operator cannot delete or rearrange it. The operator can, however, 
add text to the end of the stored material. 

Material can be stored in the memory in a maximum of ten dif- 
ferent segments, each activated by the two-key code, or the entire 
memory can be used for one text segment. Plaintiff advertises this 


1 Page formats position paper in the typewriter so that the operator can type variable information on a pre- 
printed form. 
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feature as useful for repetitively typing small blocks of text such as 
dates, addresses, and signature blocks. See Defendant’s Exhibit C at 
3R. The memory could also be used to store a short form letter that 
did not exceed 830 characters. 

The issue addressed at trial was whether the ET 221 is an “auto- 
matic typewriter” as that term was understood when the relevant 
tariff provisions were enacted in 1963. The term automatic type- 
writer is no longer in commercial or common usage, Record 167, 
294, and the inquiry must therefore focus on the scope and mean- 
ing of the term in the early 1960’s. If the ET 221 is an automatic 
typewriter, then it cannot be classified as a non-automatic type- 
writer under item 676.05, but falls instead within the basket provi- 
sion for other typewriters, item 676.07. 

The automatic typewriters that existed when Congress created 
the basket provision stored text using a punched paper tape. They 
had some editing capabilities and virtually unlimited storage ca- 
pacity. Plaintiff's position is that the successors to these paper tape 
machines were typing machines using magnetic storage media, 
which ultimately evolved into word processors. The ET 221 is not 
the successor to these early typing machines, plaintiff maintains, 
but rather to the early standard manual and electric office type- 
writers. More specifically, it is plaintiff's position that the ET 221 
resembles standard typewriters and does not resemble automatic 
typewriters. Defendant for its part contends that because the ET 
221 is capable of reproducing typewritten text without the hand op- 
eration of the keyboard, it is an automatic typewriter as that term 
was meant by Congress. 

In determining the correct classification of the ET 221, the Court 
is guided by certain well-established principles. The first is that 
“{tlariff terms are written for the future as well as the present,” 
United States v. Standard Surplus Sales, Inc., 69 CCPA 34, 38, 667 
F.2d 1011, 1014 (1981), and therefore encompass articles that were 
unknown to commerce at the time of enactment. The second is that 
a subsequently created article fits within the tariff provision so 
long as “the article possesses an essential resemblance to the ones 
named in the statute in those particulars which the statute estab- 
lished as the criteria of the classification.” Smillie & Co. v. United 
States, 12 Ct. Cust. Appls. 365, 367, T.D. 40520 (1924). The inquiry 
here must therefore be whether the ET 221 bears an essential re- 
semblance to the automatic typewriters Congress sought to provide 
for in the basket provision, item 676.07. 

To determine the scope of the respective tariff provisions the 
Court may examine the Tariff Classification Study Explanatory 
Notes and Background Materials, Schedule 6, Part 4 (1960) (TCS) 2 
which states at page 273: 


2 The TCS is generally regarded as an authoritative source for determining legislative intent. See Nippon 
Kogaku (USA), Inc. v. United States, 69 CCPA 89, 93, 673 F.2d 380 (1982). 
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Items 676.05 and 676.07 provide for typewriters not incorporat- 
ing a calculating mechanism. No rate changes are involved. 
The provision in item 676.05 covers the typewriters presently 
free of duty under paragraph 1791. Such typewriters may be of 
the electric or nonelectric types but do not include typewriters 
which produce typewritten material by means of precut sten- 
cils, or otherwise, without the hand operation of the keyboard. 


Congress thus described automatic typewriters as machines that 
could produce text without the operator actually striking the corre- 
sponding keys on a keyboard, regardless of the means. This ability 
is the particular that Congress established as the essential crite- 
rion of the classification. 

The Court concludes that because the ET 221 is capable of pro- 
ducing typewritten text from memory without the hand operation 
of the keyboard, see Pretrial Order, Schedule C, Stipulated Fact 11, 
it bears an essential resemblance to the automatic typewriters item 
676.07 was designed to cover.* Although this is the essential crite- 
rion for classification in item 676.07, the Court further finds that 
the ET 221 resembles automatic typewriters in other important re- 
spects such as limited editing ability and use in performing repeti- 
tive typing tasks. 

Both automatic typewriters and the ET 221 have a limited edit- 
ing capability. The automatic typewriters that existed in 1963 
stored text on a paper tape. As the typist keyed the text the type- 
writer punched holes into the paper tape. Mistakes could be cor- 
rected by striking out portions of the tape, but the only way to 
insert a correction or new material was to physically cut out the 
section of tape representing the page where the correction was de- 
sired and splice in a new section. Record 246-47. In addition, the 
automatic typewriters could be stopped and the typist could manu- 
ally type insert material. The editing ability of these machines was 
clearly limited and the process cumbersome. 

The ET 221 also has limited editing capabilities. The operator 
can make any additions, deletions, or changes in the text after it is 
keyed but before it is placed in the memory. This is in some re- 
spects similar to the operator’s ability with an automatic typewrit- 
er to strike out mistakes that were immediately discovered. Also 
like the automatic typewriter, the ET 221 can stop at a given point 
in the text, because of the segmentation of the memory, after 
which the operator can type variable information and can then 
recall another memory segment if desired. The only limitation of 
the ET 221 not found in automatic typewriters is that once text is 
stored in a memory segment the operator cannot delete a portion 
of it without disturbing the surrounding text (as a portion of text 


3 The Court is also unpersuaded by plaintiff's argument based upon the evolution of automatic typewriters 
into today’s word processors. There is an entirely separate tariff classification for word processors and neither 
party suggested that the ET 221 belonged in it. Moreover, the appropriate focus of the inquiry is not the evolu- 
tion of automatic typewriters but their essential characteristics and whether the ET 221 resembles them in 
those essentials. 
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in a paper tape can be struck out) or insert new material (as a new 
page or pages can be spliced into a paper tape). To the extent that 
editing ability is a criterion of classification under item 676.07, this 
limitation is not significant enough to remove the ET 221 from its 
coverage. 

Another similarity between the ET 221 and automatic typewrit- 
ers is the kind of -tasks they perform. Both machines are used for 
repetitive typing tasks, thereby making the operator more efficient. 
At trial plaintiff made much of the fact that automatic typewriters 
were used for repetitively typing lengthy documents, while the 
memory of the ET 221 is useful only for typing short items such as 
signature blocks or short paragaphs. The essence of the use of the 
memory in both machines, however, is to repetitively reproduce 
typed material without the operator being required to type it.* The 
memory of the ET 221 can also be used to store page formats, 
which position paper on the carriage to allow the operator to fill in 
blanks on preprinted forms. Automatic typewriters had the same 
ability and were also used for this task. Record 236-37. As with 
automatic typewriters, the ET 221 makes office workers more effi- 
cient, freeing them for other tasks. 

Automatic typewriters were capable of repetitively typing long 
documents because their storage medium was external and their 
storage capacity was virtually limitless. The ET 221 cannot repro- 
duce lengthy documents because its memory has a total limit of 
830 characters. It is not necessary, however, that a product be ca- 
pable of performing the same range of functions before it can be 
said to bear an essential resemblance to an earlier product. Courts 
generally apply the maxim that tariff provisions are made for the 
future when improved products are developed that have expanded 
capacities, see e.g., Polaroid Corp. v. United States, 66 Cust. Ct. 116, 
C.D. 4179 (1971) (film with developing chemicals still classifiable as 
unexposed film), but it is equally applicable when the new products 
have diminished capacities. The essence of an automatic typewriter 
is its ability to type text without an operator striking the corre- 
sponding keys. The ET 221 has this ability, although the amount of 
text it can type is less than automatic typewriters of the 1960’s 
could type. 

This ability to reproduce text without the operator typing it is 
also what distinguishes the ET 221 from other electronic typewrit- 
ers with automatic features that Customs has classified as non- 
automatic under item 676.05. See Record 120-21. These other type- 
writers have automatic features such as margins, tabbing, and cen- 
tering, but cannot automatically type text without hand operation 
of the keyboard. The Tariff Classification Study identifies automat- 


* At trial plaintiff attempted to show that the memory of the ET 221 is one of many convenient automatic 
features and that the ET 221’s ability to perform repetitive typing tasks is not a significant selling point. Evi- 
dence at trial, however, showed that the memory of the ET 221 is a significant feature: The ET 221 is priced 
significantly higher than the ET 121, which has some automatic functions such as margins and tabbing, but 
cannot automatically type text. Record 37-39, Plaintiff's Exhibit 18. 
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ic typewriters as those that “produce typewritten material” auto- 
matically. Customs has drawn a distinction between typewriters 
that cannot automatically type words on the page and those that 
can, without regard to other automatic functions. This distinction 
is reasonable; Customs’ classification of these other typewriters as 
non-automatic does not compel the conclusion that the ET 221 
should also be classified as non-automatic. 

Finally, the presence of a hand operated keyboard on the ET 221 
does not remove it from the classification for automatic typewriters 
or place it within the classification for ‘“non-automatic with hand 
operated keyboard” typewriters. The early paper tape automatic 
typewriters also contained a hand operated keyboard and could 
function as standard typewriters. Record 99. Moreover, although 
non-automatic standard typewriters have hand operated keyboards, 
the ET 221 is distinguishable from typewriters in this classification 
because of its ability to type text without hand operation of the 
keyboard. This automatic ability is not merely an improvement 
upon standard typewriters such as would allow the ET 221 to be 
included in item 676.05 as an improved version of the standard 
typewriter. Compare, e.g., Astra Trading Corp. v. United States, 56 
Cust. Ct. 555, C.D. 2703 (1966) (screwdriver with light is improved 
version of screwdriver). Typewriters with an automatic ability were 
expressly excluded from item 676.05, TSUS. See Tariff Classifica- 
tion Study, Schedule 6, Part 4, at 273. An eo nomine designation 


includes all forms of an article only when there are no limitations 
or a demonstrated contrary legislative intent. Nootka Packing Co. 
v. United States, 22 CCPA 464, 470, T.D. 47464 (1935). 

Plaintiff has failed to overcome the presumption that Customs’ 
classification of the ET 221 as an automatic typewriter is correct. 
The Court therefore finds that the ET 221 is correctly classified 
under item 676.07, TSUS. 
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Rao, J. J.K. Smit & Sons Diamond | 84-10-01410 | Item 649.43 
July 24, 1986 Products, Ltd. 11.1% 


Rao, J. J.K. Smit & Sons Diamond | 85-1-00048 | Item 649.43 
July 24, 1986 Products, Ltd. 11.1% 


Rao, J. McClary, Swift & Co. 84-10-01409 | Item 649.43 
July 24, 1986 11.1% 


Restani, J. Sumitomo Corp. 83-1-00051, | Item 610.43 
July 24, 1986 etc 11% or 10.2% 


Rao, J. Polaroid Corp. 83-11-01662 | Item 722.18 
July 29, 1986 6.5% 





Item 682.30 
6% 


Item 682.30 
4.9% 


Item 682.30 
4.9% 


Item 716.1840 
44¢ each 


Item 870.60 
Free of duty 


Item 870.60 
Free of duty 


Item 376.56 
16.5% 


Item 649.43 
4.4% or 4.2% 


Item 649.49 
4.4% or 4.2% 


Item 649.49 
4.4% or 4.2% 


Item 610.40 
4% plus 0.1¢ per 
Ib. or 4.1% 


Item 802.30 
Free of duty 


ION DECISIONS—Continued 


> [am 


ate | Tam No. and rate | 


BASIS 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Izod Outerwear, Div. of Gen- 
eral Mills, Inc. v. U.S., S.O. 


85-72 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Algoma Tube Corp. v. US., 


S.O. 85-89 


Agreed statement of facts 


PORT OF ENTRY AND 
MERCHANDISE 


Buffalo 
Motors 


Buffalo Niagara Falls 
Motors 


Buffalo Niagara Falls 
Motors 


New York 
Watch parts 


Buffalo 
Scrap aluminum grindings 


Buffalo 
Scrap aluminum grindings 


New York 
Wearing apparel 


Seattle 
Coring Bits, Core Bits, and 
Casing Shoes 


Seattle 
Coring Bits 


Seattle 
Core Bits and casing shoes 


Houston 
Seamless steel casing 


Boston 
Various photographic equip- 
ment 
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C86/135 Rao, J Bourns Trimpot Products | 84-7-01024 | Item 686.10 

| July 30, 1986 Division 6.0% with no 

allowance 

| under item 
807.00 for cost 

| or value of 

| subject metal 

terminal pins 


vehicle and 


July 30, 1986 Corp. | 13.6% for 
transmitter 


| 
C86/136 Rao, J. lsc Penney Purchasing | 83-9-01368 | Item 737.95 


thie eaiplhss—steiteecladinig A scitepeveninban 





Item 807.00 
with allowance 
for cost or 
value of said 
metal 
terminal pins 
of U.S. origin 


Item 737.15 
13.9% for 
vehicle 
Item A685.60 
Free of duty for 
transmitter 


Sigma Instrument, Inc., 


v. 


San Diego 


US., 5 CIT 90, aff'd, 724 | Metal terminal pins 


F.2d 930 (1983) 


Agreed statement of facts 


San Francisco 
Radio remote control vehicles 
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DECISION 
NUMBER 


V86/203 


V86/204 


V86/205 


V86/206 


V86/207 


JUDGE & 
DATE OF 
DECISION 


Newman, S.J. 
July 8, 1986 


Rao, J. 
July 11, 1986 


Rao, J. 
July 11, 1986 


Rao, J. 
July 17, 1986 


Watson, J. 
July 22, 1986 


Watson, J. 
July 22, 1986 


PLAINTIFF 


Beer Precast 
Concrete, Ltd. 


Texas Instruments 


Inc. 


Mitsubishi 
International 


Libco 


Continental 
Merchandise Co. 


Eli E. Albert Inc. 


ABSTRACTED VALUA 


BASIS OF 
COURT NO. VALUATION 


79-9-01403, | Export value 
etc. 


83-11-01595, | Constructed value 
etc. 


82-1-00120, | American selling 
etc. price 


85-5-00666 American selling 
price 


R61/17934 Export value 


R60/3348 Export value 





LUATION DECISIONS 


HELD VALUE 


Equal to $339.93/ton, net, 
packed 


| 57.192% of entered value 


Appraised values less 22%, 
per pair 


American selling prices for 
the Brooks brand “Kid 
Supreme” in effect on 
the applicable dates of 
exportation 


Appraised values shown on 
entry papers less 
amounts listed on _ in- 
voices as “design 
charges” or by words of 
similar description which 
were included in said ap- 
praised values 


Appraised values less 7.5% 
thereof 


statement of facts 


statement of facts 


statement of facts 
statement of facts 


Panation Trade Co. v. U.S. 
A.R.D. 181 


os statement of facts 


PORT OF ENTRY AND 
MERCHANDISE 


Buffalo 
Prefabricated concrete con- 
struction materials 


Houston 
Semiconductor devices 


Miami 
Footwear 


Newark 
Addias brand athletic foot- 
wear 


New York 
Cigarette lighters 


New York 

Transistor radios together 
with their accessories 
and parts; an entirety 





V86/210 


V86/211 


V86/212 


V86/213 


V86/214 


V86/215 


V86/216 


Watson, J. 
July 22, 1986 


Watson, J. 
July 22, 1986 


Watson, J. 
July 22, 1986 


Watson, J. 
July 22, 1986 


DiCarlo, J. 
July 24, 1986 


DiCarlo, J. 
July 24, 1986 
Rao, J. 
July 25, 1986 


Rao, J. 
July 30, 1986 


Eli E., Albert Inc. 


Export Electronics 


Hazan Mercantile Co. 


Sanyo Electric Inc. 


Mitsubishi 
International Corp. 


Mitsubishi 
International Corp. 

TVW Paper 
Machines, Inc. 


S. Shamash & Sons, 
Inc. 


R60/3721, 
etc. 


R65/14681 


R63/12089, 
etc. 


82-11-01594, 
etc. 


82-12-01740, 
etc. 


84-9-01330 


2990021, etc. 


Export value 


Export value 


Export value 


American selling 
price 


American selling 
price 


Transaction value 


Export value 





F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit prices 
and appraised values 


Appraised values less 7.5% 
thereof 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit prices 
and appraised values 


F.o.b. unit prices plus 20% 
of difference between 
f.o.b. unit prices and ap- 
praised values 


Appraised values less 22%, 
per pair 


Appraised values less 22%, 
per pair 


Entered value 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit prices 
and appraised values 


statement 


statement 


statement 


statement 


statement 


statement 


Agreed statement 


Agreed statement 


New York 

Transistor radios together 
with their accessories 
and parts; an entirety 


New York 

Transistor radios together 
with their accessories 
and parts; an entirety 


New York 

Transistor radios together 
with their accessories 
and parts; an entirety 


San Francisco 

Transistor radios together 
with their accessories 
and parts; an entirety 


New York 
Footwear 


Charleston; Honolulu; Port- 
land; Atlanta 
Footwear 


Baltimore 
Not stated 


New York 

Transistor radios together 
with their accessories 
and parts; an entirety 
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NOTICE 


The Procedural Handbook of the United States Court of 
International Trade, prepared by the staff of the Office of the 
Clerk, is now available. The Handbook provides basic infor- 
mation for the practitioner in processing actions under the 
court’s Rules. It is intended to serve solely as a convenient 
guide and reference source, which consolidates and summa- 
rizes various procedures before the court. 

The cost of the Handbook is $10.00. If you are interested in 
receiving a copy of the Handbook, please fill out the form 
below and return to: 


Procedural Handbook 

Office of the Clerk 

United States Court of International Trade 
One Federal Plaza 

New York, NY 10007. 


ORDER FORM 
(check or money order) made payable to 


Clerk, United States Court of International Trade for... 
copy or copies of the Procedural Handbook. 


NAME 


(Please type or print) 
STREET ADDRESS 


CITY AND STATE 
ZIP CODE 


PHONE NUMBER 











Customer's Telephone No.’s 
SUBSCRIPTION FOR OFFICE USE ONLY 
QUANTITY CHARGES 


ORDER FORM Area Home Area Office 
Code Code 


—____—_ Publications 
——_-—. Subscriptions __ 
‘Special shipping charges 
Superintendent of Documents Deposit Account Number International handling = _ _ 


Enclosed find $ (check or money order), or charge to my 


Your Order Number 
Please send the subscription(s) I | MAIL ORDER FORM TO: 


Balance Que 


* Superintendent of Documents ——er 
have listed to the address shown U.S. —— Printing Office ——— Olacount 
at the bottom of this form. 


Washington, D.C. 20402 ______ Retuna 


Credit Card Orders Only 
Total charges $______.________. Fill in the boxes below: 


eos CLITTILIITIT( (ITT TT ye) 


Charge orders may be telephoned to our order desk at 

Ex tion D 9 

Expiration Date [[[ [|] (202) 783-3238 from 8:00 am. to 4:00 p.m. EST 
Monday thru Friday (except holidays). 











COMPANY OR PERSONAL NAME 


ADDITIONAL ADDRESS/ATTENTION LINE 


SREP BATRA CARP ASTETESE SSS 
STREET ADDRESS 


Pitti Ts 


(or) COUNTRY 


LER PAA asa 
FLEMe boat 





Index: 


U.S. Customs Service 


Treasury Decision 


Christian Kim, Inc., recordation of trade name 


Customs Service Decisions 


Bonds: 
Interpretation of Customs bonds in accordance with statutes and 
regulations 
Liquidation of entry, admissibility of merchandise imported into 
United States; conditional release period 
Classification: Clothing accompanied by tie belts 
Copyright: 
Calligraphy, a pictorial art form, manufacturing clause of the Copy- 
right Revision Act of 1976 
Detention, merchandise suspected of copyright violations, subject of 
a copyright registration certificate 
Marking: 
Country of origin, orange juice products containing imported con- 


U.S. Court of International Trade 


Hera Shipping, Inc. v. Carnes 

North American Foreign Trading Corp. v. United States 

Olivetti Corp. v. United States 

Philipp Brothers, Inc. v. United States 

Pistachio Group of the Association of Food Industries, Inc. v. United 


ORDERING OF BOUND VOLUMES 


Bound volumes may be obtained by returning the order form 
supplied herewith to: Superintendent of Documents, U.S. Gov- 
ernment Printing Office, Washington, DC 20402. 


Recently published bound volumes are noted below: 
U.S. Court of International Trade Reports: 
Vol. 6, July-December 1983, Supt. Docs. Stock No. 028-003-00054-4; 
Cost: $18 Domestic; $22.50 foreign, 
Vol. 7, January-June 1984, Supt. Docs. Stock No. 028-003-00055-2; 
Cost: $20 Domestic; $25 foreign, 
Vol. 8, July-December 1984, Supt. Docs. Stock No. 028-003-00056-1; 
Cost: $19.25 Domestic; $24.06 foreign. 


U.S. GOVERNMENT PRINTING OFFICE : 1986 O - 159-256 
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